0 CAUTIONER. [Evciies's Nores.

James the brother of Thomas, joined in a bond of corroboration, not only of the debt,
but also amother small debt of L.150 duc by the defunct, in which netther of them was
bound, and proceeding on the narrative that the creditor has ¢ at our desire superseded
payment,”—therefore they jointly and severél]y bind them, &c. ;—and James having paid
the debt, his executrix pursued Sir Robert for a total relief. The defence was, that he was
only a co-cautioner, and therefore only liable pro rata according to the deciston 15th
December 1722, Murray of Broughton, and 19th December 1738, Mr Loekhart against
Lord Semple. The voucher of the debt of L.150 was not produced, and therefore there
could be no judgment as to it; but as to the L.1000, the answer was, that here it must
be presumed that James Pollock interposed at Sir Robert’s desire, because they jomed.in
the bond when the cautionry in the former bend was near expiring, whereas in Brough-
ton’s case the new cautioner acceded 1n a bond with the principal debtor, or one of them,
and in Mr Lockhart’s case he became bound alone in the corroboration. The Lords
tound Sir Robert liable in a total relief, and adhered to Drummore’s mterlocutor, reuit,

wnder alios Tinwald et me.

No. 17. 1747, June 5. MR ROBERT BrAcKwWoOD against HALIBURTON.

Sir Rosert, Wiliilam, and Robert Blackwood, anno 1715, granted bond to Birnic
of Broomhail for 1.2000, and Sir Robert got a bond of rehef from the other two. In
1735 Broomhall pressed Robert for the money, and 13th December 1735 he gave the
money to his brother-in-law Mr Haliburton to pay it, but at the same time took from Mr
Haliburton an accepted hill for L.180 sterling, payable at Candlemas next, and-Halibur-
ton that day paid the bond-and took an assignation. 18th December, Robert Blackwood
borrowed from the Bank 1..146 upon his own bill, and deposited Mr Haliburton’s 1.180
bill in security, and 10th August 1736 paid the Bank. But 25th September 1736,
Haliburten and he joined in borrowing from the Bauk LE.180. 1Cs. on their joint bill of
that date, and in,April 1737 Robert Blackwood paid part of that bill, and they Loth
gave a new bill for the balance of L.121, which Haliburton paid after Blackwood’s death :
and thereupon sued the lieirs of William and Robert Blackﬁ*ood, as assignee by Broom-
hall to the 1..2000 bond, for payment of that L.121 sterling as the balance still due him,
and got decrcet ;- which coming to the knowledge of Mr Blackwood’s son and heir of Sir
Robert, he pursued a declarator of extinetion of the L.2008 bond, as paid with the money
of Robert Blackwoed the debtor. Alleged for Haliburton, it was his money and not
Robert’s, for that he gave his bill to Robert for 1t, which hill he afterwards used, and at
kst Haliburton got to pay it, or of- another hili that came in place of it L.121 with in-
terest, and therefore 1s still creditor in that balance.. But we thought this was no more
than a device for Robert Blackwood to pay his debt with his own money, and yet keep
the security against the cautioner for a fund of credit for after borrowings; for on that
13th December Robert Blackwood did not mean to lend Haliburton 1.180, but to pay
his own debt to Broomhall, nor did Haliburton mecan then to borrow from Blackwood,
for he had no use for the money, and Haliburton was brother-in-law to Blackwood, and
could not be ignorant whose debt it was :—Therefore we sustained the declarator of ex-
tinction quoad Sir Robert, and declared accordingly, reserving his action against Robert's
heirs,—nem. con., only Kilkerran first differed but at last scemed convinced,





