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Tuz Loros found, That the adjudication did only fubfift as a {ecurity for the
principal fum, annualrents, and neceffary expences.

A&, Lockbart. Alt. H. Home. Clerk, Forbes.
D. Falconer, v. 1." p. 261.

1747. November 6.
Ross of Calroffie, and other pof’cponed Creditors of Ross of Eaﬁerfearn agam.rt
Barvacowan and DavipsoN. .

Ix the ranking of the creditors of Eafterfearn, it was ofjeied to an adjudica--
tion, produced for Balnagowan and John Davidfon, affignees thereto, from Rofs
of Ankerville, That the fame was void and null, as proceeding upon a decree of
conftitution, at the inftance of Ankerville, for a fum much beyond what was
due ; and that not obtained through overfight or miftake, but pefima fide, on the
part of Ankerville; in fo far as, after Eafterfearn had alleged, upon a fitted ac-
couni between Ankerville and him, as in Ankerville’s own hand, reftri®ting the
fum of L. 9540 purfued for, to the fmall balance of L. 1284 Scots; and that
the matter had thereafter been allowed to lie over, till- Eafterfearn’s affairs had
gone into fuch diforder, that no appedrance was made for him in any procefs ;
Ankerville at a fide-bar calling, reprefented by his procurator, that he had pro-
duced in the clerk’s hands the fitted account founded on, which noways proved
the defender’s allegeance ; and none appearing for the defender, the Ordinary
decerned for the L. g540 libelled ; although that very account then produced,

‘reftri@ted the balance due, to the fum of L. 1284.

Had the pradice of the Court in former cafes, been followed in this, the ob-
je@tion muft have been fuftained; for, hitherto the Lords have been in ufe tg
confider adjudications, to be of then nature indivifible, and therefore /#rifo jure,
to be either valid or null i tofum ; but neverthelefs, in refpe of long pradtice, to
fuftain them ex equitate, as a fecurity for what was truly due;. efpecially where
the queftion was only between the creditor and the debtor ; but rarely in a com-
petition of creditors ; and only where the debt was fmall, and proceeded from
fome innocent miftake. But wherever the defet appeared to proceed from de-
fign, the Lords have been in ufe, in a.competition of creditors, to fet afide the
diligence in totum 3 in fo much, that where an adjudication proceeded upon dif-
ferent debts, contained in one accumiulation, becaufe of a grofs error of pluris
petitio with refpect to cne of the debts, the adjudication was found void i totum,
even as to that debt, againft which there lay no. exception ; 1ft December 17338,

'Baird of Cowdam againft the other creditors of Catrine, (No 19. b. t.)

‘But in this cafe, a very different reafoning prevailed, viz. That although when
apprifings were in ufe, wherein there was a value put upon the lands by the
meflenger, apprifings behoved either to fubfift or to fall in fotum ; becaufe, where
there was a pluris petitio, there was no afcertaining, without a new jury, how
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~wieh; or what partiof the lands #ppriféd, thould be retdined Hy thé»;apprifer, to

fatisfy: what might ‘be traly dite 5 and therefare, it was, necefliry that the lands

fhould be of new.apprifed.” - Yet, as in adjudications there is no value put upon
the lands, but great eftates are daily adjudged for: trifling ' fums, there was no-
thing i law, orithe nature of. the thing; why, notwithfianding of a pluris petitio,
the adjudication fhould niut fubfift:for. what is truly due; as.well as an infeftment
of annualrent, granted for two debts, would fubfift, for the one debt truly due,
although it thould afterwards. appear, that the other debt had been paid, before
the annialrent-right was granted. g E : ,
And, upon this rea.ﬁ\)ning,‘ the adjudication was in this cafe {uftained, as a fecu-
rity for the L. 1284, contained in the fitted account ; though hardly can a cafe
oggur, where lefs can be faid to excufe the pluris petitio. \ ‘
w. . ¥ol. Dig. v, 3. p. 5. Kilkerran, (ApjupicaTioN.) No 17. b 17

o

v951. December 3. : S o
- CrepiTORrs of CASTLE-SOMERVILLE, against Mr Jonn Lookup.

. EDA%ID FRENCH of J.Ffenchland', ‘borrowed 2000" merks } Ifg)r which he, together
with James Somerville of Caftle-Somerville, and Robert Thomfon, Merchant in

Glafgow, granted bond, 7th February 1719, . - ,
Robert- Thomfon paid, and obtained affignation, 15th February 1722, in thefe.
terms: ¢ That he might obtain payment and relief of the hail fums from the

¢ faid David French ; and of the half from the faid James Somerville ;> whereon

he adjudged, 1723, David French’s eftate, for the accumulate fum of 18¢6

pounds : ‘This he difponed to Mr-John Lookup, minifter of Calder, who recover-
ed 6g7 pounds out of the principal debtor’s eftate, at Whitfunday 173r. )

" Mr John Lookup, 4th December 1734, adjudged the eftate of Caftle:Somerville,
for the half rof the fums in the bond ; with intereft from the date, and penalty
effeiring thereto. o ‘ .- S

. In the ranking of the creditors of Caftle-Somerville, it was objected to ‘this
adjudication, That it was led for more than was due by James Somerville, co-
cautioper with Robert Thomfon, feeing Mr Lookup had received. part of the
debt _oxit of the principal debtor’s eftate ; which ought to be applied equally to
the relief of the two cautioners. o ’

Pleaded for Mr Lookup, Being affligned to the bond, he was in plage of the
original creditor, and entitled to adjudge for the whole debt ; and, though againft
his co-cautioner, he might be obliged in equity to reftrict his demand to the half ;
yét this ought not to annul his diligence, which in law " he was entitled to lead.

2dp,” Somerville not having' adjudged French’s -eftate, can have no advantage
from what was drawn out thereof, in virtue of the accumulation made by Thom-
fon’s dﬂigenée ;-and therefore, the intereft received by Mr Lookup, on’the fuin
in his adjudication, cannot be ftated, in fo far as it rofe on the accumulation.
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