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*x* D. Faleoner reports the fame cafe:

WaLTER ALLAN, hammerman in Stirling, having furnithed fome iron-work
to the town, an order was made by the Council upon their Treafurer, infcribed
upon the foot of his account, to pay it, amounting to L.20: 1 38. Scots ; and
he, sth March 1743, drew upon the Treafurer on the fame paper, to make the
payment to Alexander Littlejohn, merchant in Stirling, ¢ as above reftricted,
according to the a& of Council above-mentioned.’

Littlejohn being creditor to Allan in this fum, he, 4th April 1743, difchar.
ged him of all preceding accounts.

The bill was protefted, 15th December 1743, againft the Treafurer for non.
acceptance ; and Littlejohn obtained a decreet of the Magiftrates of Stirling
againft Allan, for the fum, with intereft and expence of procefs ; which being
fufpended, the Lord Ordinary found, ¢ That the bill was not duly negotiated,
by protefting thereof feveral months after it was indorfed.’

* Pleaded in a reclaiming bill, That the drawer {uftained no prejudice, fince it
could riot be pretended that the Treafurer was not folvent.

Answered : The defender is not obliged to enter into this difcuffion, and any
cafes wherein the allegeance of 7o prejudice has been fuftained, have been whers
the drawer had no effeéts in the intended acceptor’s hands. o

Trz Lorps adhered.

AL, _‘7 Daundas. Alt. H. Ham'. A Clerk, Forbes,
D. Falconer, v. 1. No 147. p. 185.
174%.  Fuly 21. JounsToN against Hoce.

In the attion for recourfe, at the inftance of Claud Johnfton againft Wil.
liam Hogg, as indorfer of a bill drawn by William M‘Lean of Invernefs, on
John M‘Lean of London, his fon, payable to William Hogg, ac cepted by John
M‘Lean, and duly protefted for not payment 3 and which having been, in the
common courfe of bufinefs, fold to Thomas and Adam Fairholms, with a blank
indorfation, came to be filled up in the name of Claud Johnfton : The defence
was, That the difhonour of the bill had not been duly notified.

The purfuer answered : That it had been duly notified to the defender, by
a letter from John M‘Lean himfelf, acquainting him of his having been obliged
to re-draw on him for the payment of it, and by the faid draft being fent
down to Thomas and Adam Fairholms, factors for Claud Johnften, and pre-

. fented to him for acceptance.

But, as this letter from John M¢Lean did not particularly bear, that the re-
draft he had given to Claud Johnfton was on account .of this bill of John
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M-Liean’s, bitt only in general, ‘that forretiving a bill of his in Clzud: John-
fton’s hand for L. 150, he had, of that date, drawn on him for that fum 3 the
debate:turned upon ‘the importof this detter, and on what paffed between Fair-
‘holm znd. Hopg atprefentingthe re-draft for acceptance, wherein they did not
quite agree in fact, ‘and other circumftances, from which the purfuerwould
‘haveit to appear, that Hogg muft have known that the te-draft was 'on account
-of sthis very bill'; which it weuld be of no‘general ufe to recite minutely.

1t sl fuffice 'to ‘vbferve the ;general reafoning, upon which the Loxrps found,
¢ That there'was no.fuch: notifieation given to the defender, of the difhonour,
«of the bill in queftion, as to-entitle the purfuer.to recourfe, wiz.

That nétification-of the :dithomeur of a bill muft be diftin& and pofitive,
-efpecially when it'is to ‘be givensto-an indorfer ; as the only purpofe of notifi-
cation to-him, ‘is/that he maythereby be entitled to operate his relief againft
the drawer ; that no-other is fufficient than what may -put him i suto to attach

- the effe@s of the drasver-for -his relief, and which, how foon proper notifica-
tion s \given, he may immediately {ue for, and, on the dependence, ‘arreft :
There is:fio doubt but ‘there' was enough in this.cafe to have given great ground
‘to-the defender to {ufpedt, ‘that-the bill of L. 150 Sterling, mentioned in John
‘M'Lean’s letter, was that very bill of William-M!Lean’s 'which he had indorfed
to Fairholms; but it might have been a different bill ;' and, had.he proceeded

to attach the effe@ts .of Whlliam M‘Lean, and, in ‘the event, it had appeared.
_ that.it was not that:bill, he muft have been liable in the higheft damages and.

.expencesito' William M‘Lean ;. and he was not bound to-run any fuch hazard.

A feparatedefente was pleaded for Hogg, That even. notification. by Joha.

‘M<Lean, of thedithonour: of the bill, had not been enough, unlefs the bill
.and proteft had been fent to him. On this the Court had no occafion to.give’
-judgnrent ;. but their opinion was, ‘that the holder of a bill, which he has duly

‘negotidted, is not obliged to part with the bill ; he-is bound indeed to fend the

sproteft, though .not by the firft poft, when the notification is made; it is
enough: that it befent in a:reafonable time thereafter..
Kitkerran, (BiLts of ExcHANGE.) No 4. p..7gs.

v

~ *,% D. Falconer reports the fame cafe :

" WiLLiam M‘LEAN merchant in Invernefs, drew upon his fon John MFLean;,

merchant in.London, 1gth November 1743, for L. 150 Sterling, payable twen-
ty days after date, to William Hogg, merchant in Edinburgh, for value in.
.account with him, ordering the intended acceptor to place the fame as per
-advice. _ o

* This:bjll was fold; blank indorfed; to Thomas and Adam Fairholms, mer--
chants in Edinburgh, who tranfmitted it to Claud Johnfton and his fon, mer--
chants in London, indorfed to whom it afterwards appeared, and was acceptedl.
by John M‘Ledan ; and falling due 8th February 1743-4, was protefted on'the-
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11th for not payment, and Mr Hogg purfued for recourfe, who pleaded that it

was not duly negotiated.

It appeared, that, 16th February 1743-4, John M‘Lean wrote to Mr Hogg,
acknowledging an advice from him of his acceptance of ‘bills to the extent of
L. 309, and of his having drawn on M‘Lean for L. 441, and advifing Mr Hogg
that Mr M‘Lean had drawn on him for L. 100: ¢ And to retire a bill in Claud
¢ Johnfton’s hands of L. 150, I gave him bill on you this date for that fum, and
¢ he is to keep the other, till he has advice of this being accepted, and then will

* ¢ deliver it me up * Advifing further, that he, M‘Lean, had applied to Roger

Hogg for payment of two L. 50 bills, which were due that week, who defired
to know what fums were in circulation ; that he had informed him of L. 250
which was due that month, and Roger declared he was willing to ferve W;l-
liam Hogg ; defiring to know, if he were diftreft on any of William Hogg’s
bills, if he fhould apply to Roger, or draw on any other.

Mr Roger wrote, 211t February, that he could not find any of his bills fell
due at the time of the draughts upon him, viz. of the L. roo and L. 150 to
Johnfton ; and added, ¢ It it appears you have retired my bills at fame time, T
¢ might accept, but otherwife I hope you would not bring me in further ; you
¢ know I muft draw further to anfwer your bills on me to be retired ; advife if

you will accept.’

The Johnftons advifed the Fairholms, 18th F ebruary, that they then re-
mitted a bill by John M‘Lean on William Hogg to them, of the 16th, at forty-
five days date, L. 150, which was in lieu -of one for the fame fum on him,
which was noted and kept by them till advice of the acceptance of that fent ;
and they returned, 23d February, ¢ Mr Hogg won’t accept, but defires to
¢ know the date of the bill for which this is drawn, and the date it was noted,
« and he fays he will then accept ;' adding, they fuppofe the bill on John
M‘Lean was that drawn by William M‘Lean ; and the Johnftons replied, 1t
March, that it was the fame, and was noted 11th February, when due; and
that M‘Lean told them he had Mr Hogg’s leave to re-draw for it. The Fair-
holms wrote, 6th March, that Mr Hoegg refufed to accept, and complained of
the difthonour of his bill not being intimated to him ; and the Johnftons, 17th
March, fent down the bill.

William Hogg answered to a condefcendence of faés for the purfuers, That
about the 23d of February, the Fairholms’ clerk prefented to him a bill of. John
M:Lean’s for L. 150, which he believed was the bill mentioned by him, 16th
February, that he had refufed to accept ; that he was told it was in heu of a
bill of his, due of that date ; to which he anfwered, he knew of no bill of
his then due, but did not add he would accept, if it was for retiring a bill of
his ; neither was any mention made to him of a proteft on the bill, for the va-
lue of which this was drawn ; he denied Mr Fairholm {poke to him for many
days after; he did not exacly remember the time, but thought it might be
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about three-weeks,. Mwhen ‘they got-#hé bill- oh' which - redourfe -was : fought
He owned he prormﬁed to write to William MLean ; but act having done it till
22d Match, that wasan evidence to him he had net beer infornted till & few
days before : He affirmed that he did not know what bill it was till it was‘pre-
fented"to him after it came down; th¢ugh he doubted not he was told that it
‘was not a bill of his drawing, but indorfing; he affirmed alfo, that it was
never notified to him that it waﬁ proteﬁedz not the proteft fhown at the time ef
fhowing the bill..

. Pleaded for the purfuers, That from the correfpondence, and above declara-
txon it appeared there was fufficient notification of the not payment of the
bill- on John MLean'; that the defender and he weré'in a courfe of drawing
and re-drawing, as Wa&evxd:ent from their letters, pameularfy M¢Lean’s of the
16th February, wherein he took notice of feveral bills-drawn on him, as well
as by him, particularly. of this L. 150 to retire a .bill of Hogg’s, in Johnftons’
hands, and of his being obliged to apply to Roger Hogg for his affiftance, to
anfwer other bills then in circulation. This was notice the third poft after the
proteft ; and Mr Hogg could not fail to know from his books, that it behoved
to be the bill he had indorfed to the Faxrholms, whom he knew to have the
Johnftons for their ordlnary correfpondents ; and he had owned, in his anfwers,
he was bound to accept, if it were for retiring any bills of his.

. 2dly, By the fourth poft the ]ohnﬁons fent down the bill to the Faxrholms
which was tnne cnough as was found in. Hunter agamft quhterlony, No 141. p.
567 ; and’ he owned it was 1nt1mated ‘to him on the 2 d “which was. in courfe.
‘He was then told it was in lieu of one of his on M¢ Lean, wh.tch was ploteﬁed
and atﬁdugh he had, as it feemed, forgot t}ﬁs cxrcumﬂance, there was ev1dence
he' was irformed of it. The ]ohnﬁons wrote, the bill remitted was in lieu of
oné of’ Mr H‘ogg s, noted when it became due ; the Falrholms anfwered that
M ﬁo%g deﬁred to know the date of the proteft, of which he was informed
in’ retarn; this, joined with Mr Hoggs acknowlcdgment of the bill’s bemg
prefented to him, amounted to a proof that he was informed of the proteft ;
fior was it neceflary the bill and proteﬁ fhould be tranﬁmtted to found an adtion
of recoutfe, but that notice fhould be gwen thereof :

" Pleaded forthe defender, Thathé was in no courfe of drawing and re-draw-
, mg with ]ohn M¢Lean, for the mutual fupport of thelr credit, though he had
gone great Iéngths and brought timfelf into mconvemences to afﬁﬁ his fa,ther
. and- him ; but that he never drew, except for fums in thch he was already in
advance : That this bill was for a fumn owing to him by William M‘Lean as ap-
peared by the conception thereof ; and John, upon retiring it, was not entitled
to fe-draw upon him, nor had he reafon to expelt it : That he {'old it to the
Fairholms in the ordinary courfe of trade, and mdorfed it blank ; and fo, upon
heanng of a bill of his, which be’hoved to be underftood of his draught in the
tiand of the Johnftons difhonoured, he had no ground to conclude it was this,
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cither from.M‘Lean’s letter,, or the jntimation made to him by the Fairholms’
clerk, at which time he was not informed of the proteft ; nor did he promife to
‘accept,; on being informed of the date of the bill, however the clerk had mif.
taken him.;: - ' EE ’ o
Observed on the Bench, That it wes not enough fuch notice waa given as a
party might. fulpect, or even .colle@, from circumflances, what.the bill dif.
honoured was; but it ought to be fo {pecial, as to put an indorfer in tuto to pro-
ceed againft the drawer thereon ; that it was not neceffary the bill itfelf fhould

. be tran{mitted, nor the proteft, together with the notification, but mention

ought to be.made of the proteft, which fhould be fent in a reafonable time.

¢ Tug Lorps, 26th June, found. that there was not fufficient notificgtion ‘gi-
ven to Mr Hogg, the defender, of the difhonour of the bill in queftion, te enti-
tle the purfuers to recqurfe on him ; and, on hill and anfwers, adhered. '

AG. T Hy & Maitlnd Al Lukbarr.  Clerk, Kirkpatrich.
o D, Falconer, v. 1. No 200..p. 270.

1748.  Funme 17. -~ Lancrey against Hogo.

James Morson of Aberdeen, by his bill, 16th March 1744, drawn on, and
accepted by Thomas Morifon of London, his fon, ordered the faid ‘Fhomas Mo-

'rifon, 45 days after date, to pay to Mr William Hogg, L. 50 Sterling, value in

account with him. This bill was indorfed by Hogg to Adam Watkins, for value
received, and by him re-indorfed to Thomas Langley, who protefted for not pay-
ment no fooner than the 5th of May, and thereupon brought an agtion of re-
courfe againft Mr Hogg; whofe defence was 5 not duly negotiated, in refpe@ the
45 days elapfed upon the 3oth of April, on which day, therefore, the bill became
due, and the laft day of grace was the 3d of May, and yet the proteft for not
payment was not taken till the sth. e
- To which it was answered, Ihat the defender fuftained no damage from the
omiflion to proteft fooner, becaufe Morifon, the acceptor, had become bankrupt
on the 25th April, {everal days before the day of payment, which was notified
by the London Gazette, and, in fo much known to Mr Hogg, that he advifed
his correfpondent to take up the bill supra proteft for his honour. And though
it may be true that the perfon againft whom recourfe is fought, is not ‘bound to
inftra@t damage from an undue negotiation ; yet here it is inftructed he could
have none, which is a different cafe.

It was notwithftanding found, * That no recourft lay, the bill not having been
* protefted in due time, on the following grounds :

That, as there was one poft loit in protefting and notifying the dithonour, fome.
effects of the acceptor’s may, in that time, have been difcovered in Scotland.



