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fary, but this gave a handle to any of the arbiters to blow up the fubrﬁiiﬁon, and,.

by the flile of the prefent one, the overfman and one of the arbiters, in cafe of
their varrance, was authorifed to determine : Now either they varied, and then it
was the cafe proper for the overfman’s interpofition ; or they agreed and the de-
creet was the opinion of all the three.

As this queffion depended on the tenor of the fubmifﬁon ‘there could be no ar-
guing from the decifions, unlefs the tenor of the feveral fubmiffions were fet forth,
and that in Dr Middleton’s cafe was reverfed; and the Lorps found otherways_in
a cafe between Mr Thomas Rigg and Mr Hugh Baillie advocates. *

It appéa‘red by the proof, that the fufpender, having been fent for to meet, with
the overfman and arbiter, was not at home, and that the overfman mnever {aw
Lecky’s remarks.

A good deal was faid in the argument concerning the equlty or iniquity of the
decreet, but the Lorps agreed they could not reduce nor fufpend folely on int-
quity. '

Tue Lorps, 27th ]une fuftained the reafons of fufpenﬁon

On a bill and anfwers, they altered and repelled the reafons.

A&, Ferguson & W. Grant. Alt. Lockhart & Hamilton-Gordon. Clerk, Murray
o Fol. Dic.v. 3. - 36.  D. Falconer, v. 1. p. 125

1’748. Fuly 21,
Macsrype and LocaN aggainst The ExecuTors of GovERNOR MACRAE.

Mr Huen Barrie of Moenktoun difponed his efiate to four perfons, for pay.
ment of his debts to themfelves and his other creditors ; and Hugh Roger, mer-
-chant in Glafgow, ‘one of them, in virtue of powers from the reft, made a bargain
with James Macrae, fometime Governor of Madrafs, and a minute of fale was
figned, which not being fufficiently determinate of the conditions of the bargain,
it was agreed, that any difpute which might arife fhould be adjuﬁed by two indif-
ferent perfons to be. mutually chofen ; and in cafe of. their difagreeing, by an
overfman to be chofen by them : And difputes having arifen, a fubmiffion was
entered into, ¢ obliging the parties to ftand and abide at whatever the faid arbi-
¢ trators, and in cafe of their variance, the overfman, thould determine, conform
“ to their decreet-arbitral to be pronounced by them, and fubfcribed by them
¢ betwixt.and the . day of next, or any other day to which they ﬁiould

¢ . prorogue that prefent fubmiffion.’

The {fubmiffion was continued, by feveral prorogatlons, till 1ft O&ober 1739 ;
and the arbiters, 5th September, had pronounced a partial decreet, and referred
the remaining queftions to the Lord Cathcart as overfman, who. prorogated it to
31ft O&ober, the date of the prorogation bearing 27th O&ober, and'1oth O&ober

Vou. 1. : 40

* This is probably the ‘cafe which 1s a,lluded 10 by Lord Bankton, B 1. tit. 23. §9. Neither

it, nor thofe of Maver, and Middleton, above-mentioned, have been yet found. “Examine Appen-
dix and General Lift of Names.
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pronounced his decreet, which was regiftrate, with the prorogations, 11th O&os
ber 1739.

Hugh Macbryde of Baidland, and David Logan, writer in Kilwinning, two of
the traftees, the other two being deceafed, raifed a redu@ion of this decreet-ar-
bitral, upon this, amongft other reafons, that the overfman was not, by the fub-
miflion, impowered to prorogate, and if he had been, the prorogation was in date:
after the former proregations were expired, and indeed after pronouncing his de-
creet, which in date was after expiration of the preceding prorogations. To
which it was answered, That it were abfurd to {fuppofe the overfman was not im-
powered to prorogate, who had power finally to determine ; amd the plural word,
they, might, without impropriety, be underftood of the arbiters before reference,
and after that the overfman : The prorogation was certainly made 247th Septem-
ber, and O&ocber was a miftake in the writer, as was evident from the decreet
and prorogations, being regiftrate r1th October, immediately after pronouncing.

THE Lorps, 1gth July, ¢ repelled the objection, that the overfian had not by

~ ¢ himfelf power to prorogate the fubmiffion, and found the faid prorogation was

* valid ; and alfo repelled the objection to the prorogation, that, according to its
* date, it appeared to have been made after the expiration of the {ubmiffion ; and
¢ found there was fufficient evidence to prove that it was dated before the 1ft of
* O&ober 1739, to which day the fubmiffion was prorogated by the arbiters.’
And this day refufed a bill, and adhered.

A&. . Grant. Alt. R. Craigie. Reporter, Elcbiss. Clerk, Forbes.

Fol. Dic. v. 3. p. 36. D. Falconer, v. 1. p. 375.

*..* The fame cafe 1s thus mentioned by Kilkerran :

1748. Fuly 8.—A susmission bore a power of prorogation in thefe words:
¢ And whatever the faid arbiters, or, in cafe of their variance, the faid overfman,
¢ thall determine in the faid matter, conform to their decreet-arbitral, to be pro-
¢ nounced by them, and fubfcribed by them betwixt and the day of
¢ next, or any other day to which they fhall prorogate this fubmiffion, which they
¢ are hereby impowered to do ; both parties oblige them to ftand and abide at,
¢ &)

The laft prorogation made by the arbiters bore date the 20th Odtober 1738,
and prorogated the fubmiffion to the 1ft O&tober 1739. On the 5th September
1739, the arbiters having differed, {ubfcribe a reference to the overfman, and the
overfman, on a recital of the reference to him, and in regard the fubmiflion ftands
prorogated only to the 1ft of October, which would be too fhort a time for deter-
mining the differences, therefore prorogates the {ubmiffion to the 31ft of O&ober.

On this fubmiffion, decreet-arbitral followed on the 1oth of O¢tober 1739
which, in a fufpenfion, being objected to as null, in refpect the overfman had not
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by the fubmiffian power by himfelf to pmrogate, the Lorps repelled the objec-
tion.

They confidered the power of prorogation, by the abowce recited claufe in the
fubmiffion, to be given to the fame parties to whom the power of determining
was committed ; that. is, ta the arbiters, and in cafe of variance, to the overfman.

Kilkerran, (ARBITRATION.) No 6. p. 35."
e SR
- | .
1773. Fanuary 19. ANDREW GARDNER against RoBerT EwiNg,

Ewine being charged with horning at the inftance of Gardner, for payment of
certain fums awarded by a decreet-arbitral, pronounced by an gverfinan, in con-
fequence of a fubmiffion the parties had entered into, referring the matter in dif-
pute, which was relative: to-tlieir marches, to Williarm Millar and Patrick Dun as
arbiters, with power to chufe an overfman ; he fufpended, upon alleged informa-
lities and. irregularities in the decreet and previous procedure, which, he contend-
ed, did render the decreet-arbitral void and null; and, pasticularly, rmv; That
there was even no deed of acceptance, by the arblters, of the fubmiffion ; nor, 2do,
Any minute of their liaving differed in opinten-; and, 3t%; That even the decreet-
arbitval itfelf did not bear that they had differed, and, on that account, had pro.
ceeded to name an overfman ; which laft objection had been found fatat toa de-
creet-arbitral ; November 0. 1716, Gordon againft Abernethy, No 56. p. 653.

Tre Loxp OrpuNary at firft prenounced an interlocutor in general, repelling
the reafons. of fulpenflon. And, by a fubfequent interlocutor, adhered thereto,
¢ im refped, that the decreet-arbitral chaiged on does bedr, that the arbiters could
< notagree in the-decifion. te be pronsunced, and had ehofenr an overfman’

. Ewing reclatmed upon: his- former grounds, referring to the authorities of Er-
{kine, B: 4. tit. 3. § 29. ; and of Banktom, tit. Arbitration; and the forefaid deci-
{ion it the.cafe of Gorden agamft Abertiethy ; That there- the objection to the
decreet-arbitral was, that it did not appear from the- decreet itfelf, that the arbi-
ters hadi differed before: chufing an’ overfthan-; to-which it was' amswered; (as in
the ‘prefent cafe), that the-decHion of the- overfmarr did of ielf afford complete
evidenee-that the: arbiters hadrdiﬁ’ered And, although- this fact was farther offer-
ed to be inflantly infiruéted By the oaths of the arbiters, yet the court were of
opinion, that the affertien of the overfrman was not a fufficient document* thzt the
arbiters:Had: varied ; and they therefore * found' the decreet-arbitral, not bearing
+ the arbiters to have varied, null, and that the nulhty couId not be fupphed by -
* gn after probation.’

Answered; The-fubmiffion to Millar and Pun, with power to chiufe an overf
man, was figned by the-parties on the 8th November 1771. On the 6th Décein-
ber; the arbiters; one-of whom; Dun, had been brought from Paifley, met upon
the ground-; and, as they-did not agree in opinion, it was neceflary to chufé an
overfman. This was a matter of fome difficulty ; but, having at length agreed on
402
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