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1748,  November 1o. | g :
SIR ARCHIBALD GRANT agazmt RosarT GrRANT Of ng, &c.

Ropert GraNT having,. in the year 1731, made a purchafe of the eftate of
Tillifour, borrowed feveral fums from Grant of Lurg, and others, which he applied
for payment of the price. Robert. Grant had been employed by Siv Archibald
Grant, as his factor upon the eftate of Monymufk ; this factory was, ann 1739,
converted to a tack of the whcle eftate ; and it was part of this bargain, thdt
Robert fhould undertake the arrears due by the tenants, for which he granted ta
Sir Archibald an obligation for L. 8co Sterling. This was an unlucky tranfaction
for Robert Grant by which he loft confiderably. Fmdmg Sir Archibald’s claxm
fwelling every year, and being apprehenﬁve about his other credltors who had
lent their money to difchaige the price of his eftate, he came taa refolunon to

ecure them in all events upon his eftate of Tillifour. This refo]utmn he execut-

ed the 15th February 1733, clafling thefe creditors in three feveral bonds, upon
which he proceeded to give fafine the fame day ; and it came out, upon proof,
that the creditors knew notbmg of thefe focurities granted to them till afterward,
and that it was Robert Granf’s intention to fecur: them in a preference before

Sir Archibald. This fac furnifhed Sir Archibald en objecion, which he propon-.

ed,ina 1ank1ng and fale of Robert Grant’s eftate, viz. that thefe infeftments of
annualrent were null and void upon feveral grounds. 1mo, As being granted
agamﬁ the original law of Jgﬁlce 24do, Againft the authority of the civil law,

and the aiio Pauliana. 3tzo, Agam{t our ftatute 1621. And, la,rt{y, Alfo agam&_

the ftatute 16g6.

Tn answer to thefe grounds, 1t was premlfed that there is nothmg in our ﬂatutes
nor praéhce ta favour an obJeéhon againft thefe hnntable bonds granted in fecu-
rity of Juf’c and onerous debts, The fatute 1696 Is quite out of the cafe. . Far
from bcmg a notour bankrupt within fixty days of thefe bonds Robert. Grant
continued in credit for a long, time thereafter; and Sir Archibald himfelf, who
makes the objection, took an heritable bond from him, 28th O&ober 17 34, more.
than a year and a half after thefe bonds. As for the flatute 1621, it is a direct
authority againft the objector, ‘becaufe it is. underftood by that fiatute, and is efta-
blithed law, that bare infolvency deprives not any man of the ad,mmxﬁmtxon of
his own affairs, nor prevents him from paying or fecuring his creditors in what
order he pleafes. The only cxceptlon is, that after diligence by one creditor, the
infolvent perfon cannot prefer any other ; fuch preference being, underftood pur-
polely done to dlfappomt the effect of th,e diligence. v

If then there be any wrong to be the foundation of a reuuc'hon it, muﬁ Le up_,
on the general head of fraud, to furnifh a challenge at common law. And to
make out.this fraud, the-following propoﬁtxon muft be mainfained, That after a
man knows himfelf to be infolvent, it is wrong in him to do ¢ any deed to prefer
one creditor before another ; which, in other words, s maintaining that an. mfm-
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vent perfon, knowing himfelf to be fuch, is barred by the common law from the~
management of his own affairs, from makmg payment to any one creditor, and
from granting any one creditor a {fecurity. This dofrine has no foundation in
the common law ; becaule infolvency does not depuve a man of his property,
nor of the adminiftration of his property, of which payment or granting fecurity
are rational and ordinary a@s. Nay, our ftatutes fuppofe a contrary doétrine ;
the a& 1621, goes no further than to cut down a fecurity granted to a credltor
in prejudice of a more timeous diligence ufed by another creditor ; ; and it does
not even cut down payment made after diligence ; and’ the a& 1696 fuppofes,
when no diligence is done, as in the prefent cafe, that all acts of adminiftration,
fuch as fale, payment, {ecurity, &c. are good in law, unlefs executed within three. .
fcore days of notour bankruptcy.

Suppofing there were any dubiety as to thefe points, otlier difficulies remairt *
to be furmounted- before the objection can be fupported. Ia the firss place, how
does it appear, that Robert Grant knew himfelf to be: infolvent? The contrary«
appears from the depofition of the notary, the man he- trufted, and to ‘whom he
would communicate his {entinrents without difguife ; he depones upon the con:
verfation he-had’ with Robert Grant; who told him, ¢ that he was refolved to give
¢ thefe fecyrities to his other creditors, becaufe there was a fiind in the hands of
¢ the tenants of Monymuik {ufficient to pay Sir. Archibald :’"and if this was his .
opinion, it can not be faid that his granting a. fecunty to his other creditors was .
in him a wrong or immoral aét..

But fuppofing, for argument’s fake, that Robert Grant Knew Himfelf to be ini--
folvent, it will not follow that he did' wrong in prefenmg his other.creditors be.
fore Sir Archibald ; for he owed them this preference in common juftice, as the
very eftate upon which he gave them preférence, was. purchafed  with their
money. On the othier hand, it was a hard bargain which Robert Grant had un- .
luckily engaged himfelf in' with Sir Archibald’;. and if he was confcious, which.
for ought appears is the cafe, that he faithfully applied to Sir Archibald’s behoof
whatever he drew out of his eftate, it would have been unjuft to have preferred .
Sir Archibald upon the land-eftate, or to have brought him in pari passu with
thefe creditors ; fo that Robert Grant did' the honeft and fair thing, when he-
fecured thefe ereditors upon his land-eftate, which was purchafed with their mo-.
ney, and who trufted their money with. him- upon the faith of that eftate:

Bat, in the third place, fuppofing Robert Grant to have acted’ wrongouily, why
is this wrong to be turned againft the creditors who had no acceffion to it? It is
not alleged that they knew of Robert Grant’s mfolvency 5 1t appears by letters in
procefs, that fome of the creditors, Grant of Lurg in particular, were demanding

their money ; and there is a letter by Robert Grant to Lurg, 1ft September 1732,
in anfwer to one craving payment, wherein he promifes payment of half of Lurg’s
fum at Martinmas, and the other half at Whitfunday ; adding, ¢ but if you are

¢ pofitive fhall get the whole” Lurg therefore, when he got the real fecurxty
delivered to him, confidered this as no more than a piece of juftice done him by
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Es:debtor ; that, fince he had failed in his promife of payment he had done what
was the next beft, viz. to give him a fecurlty

What remains only tobe obviated is, the authority of the Roman law, which
the objecor in vain calls-to his aid. It is very true, that, by the aétio Pauliana,
fecurities given by a-bankriuptto one or other of his creditors preferring them
before the reft, are refcinded ; and the ‘authority cited proves.this and no more :
but then.it 1s as true, that the adlio Pauliana did not arife till the debtor’s effets
were fequeftrated, a curator bonis named, and the creditors put in pofleffion.
The actho Pauliana was-given. by the praetor ; .and the preetor’s edi, which is con-
tained in the furlt law, Que in fraud. creditor. exprefsly mentions the creditors to
be in poffeffion.. jfumman defcribing the a&io Pauliana in his inflitutes, lib. 4. tit: 6.
§ 6. makes it an exprefs condition of giving the ation, that the bankrupt’s effects
be in poffeflion. of :the creditors:: “And accordingly the eftablithéd definition or
defcription of :this ation given by all commentators is, ¢ Actio in factum competens
“ creditoribus. in possessionem missis, vel curatori bonorum adversus possessores fraudis.
¢ conscios, ad res in fraudem creditorum alienatas cum omni causa restituendas.’ .

« F oundi. the heritable; bends of .corroboration were -fraudulent,. devifed and °
¢ made with intent to prefer the creditors therein named before Sir Archibald -
¢ Grant; and therefore reduced the heritable bonds fo. far as.to {ubfit only and -

¢ be ranked pari passu with Sir Archibald.’. o

In this cafea diftinction-ought:to..bé: made bétwixt ordifiary adls’ of manage-

ment; levying reats;. uplifting and paying debts, - granting fecurities, &c. done in

the profecution of a man’s affairs ;. and: extraordinary adls, fuch as:granting a pre<

ference to one fetof: ereditors before another,” when a man. has no.other-profpect -
but. bankruptey. . Infolvency: merely. is'no- objection -to the firlt ; becaufe: fuch -

aéls are done with a-view to carry on- affairs, -and in. the: hopes of better.fortune ;

and therefore are not only. innocent but commendable. . The fecond,-though not .
properly a fraud, is a moral wrong ; becaufe, in effed, it is. beftowing:upon one -

creditor what ought to bé-given to all: and fuch moral wrong cannot be fupport-

ed by a court.of juftice : it muft be:reduced, and. no perfon allowed to take:benes -

fit by it..
o - Rem. Déc. vii2.p. 167, -

x5 Lord Kilkérran mentiéns the:fame cafe thus: -

. .Granr of Tillifour-béing ée’bfenfo Sit Archibald Grant in‘a large . fum, for“méd‘

a.fcheme. for difappeinting. him of -his debt:- He: was-in‘debt above what he was

worth, ‘and, without theprivity of -his other creditors, :he executed three feveral .
heritable bonds, in each. of .which he comprehended a variety of éreditors; con- -
taining precepts of fafine in general- for -infefting theém, -which bonds were-all
written at-the fame time, the. hand employed fitting up the whole night, and -
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being injoined fecrecy ; and next day the inf‘eftmemts “were taken without the
privity of the creditors.

- Of thefe bonds, Mr William Grant, as truftee £or Sn Archxbald hlS bl’other
purfued redudion upon the head of actual fraud ; and prevailed. -

The only queflion was, How the creditors, who might acquire, though Zgnca
ranter, could be affeCted by the fraud of their debtor, to which they were not
acceflory ; but, to this the an{wer was, That, by their a,cceptmg of the deeds,
they bacame particeps fraudis.

On this occafion, there was fome reafoning among the Loxds upon the con-
firu@ion of the a& 1621 ; wherein they agreed, that the words necessary ¢ayses
in the act 1621 are in practice thus underftood, That there be a previous obliga-
tion to grant the deed: That though the werds true, just, end necessary causes
would appear as they ftand to be conjungtive, they have always been confidered
as disjunétive ; fo that if either the deed be granted in cenfequence of a previous
obligation, or, though there be no fuch previous obligation, if the deed be gxanted
for a true and juft caufe, it is not red‘ucxhle

Fol. Dic. v. 3. p. 49. Kilkerran, (Bankwurr.) Mo 9. p. 55.

¥ The fame cafe is alfe reported by D. Falconer :

Rosrrt Grant of Tillifour having been fador on: Sir Archibald Grant’s eftate
of Monymulk, tock a tack thereof; and at the fame time putchafed trom thc
heritor a right to the arrears in the tenant’s.hands. \

He was alfo indebted to feveral perfons, and finding bis cxrcumﬁances m difor-
der, conceived a defign of preferring his other creditors to Sir Archibald ; gnd
for this purpofe executed three heritable bonds in their favour, gave them inaeﬂ:-
ment without their knowledge, and whea ‘the time was near e‘cplred regiftered
the fafines.

The balance due to Sir Archibald being fettled on a mbrmﬂion he alio infeft-
ed him; and a ranking of his creditors, and fale of his eftate, heing purfued, Sir
Archibald objected to the preference of the other creditors as fraudulent.

Plzgded for the creditors, There is no ground in law on which their preference
can be reduced : The debtor was not under diligence, fo as to be difabled from
granting it by the act 1621 ; nor was he bankrupt in the fenfe of the a& 1696:
And if the civil law is pleaded upon, it is to be obferved that the edifum Paulia-
num required the creditor were missus in possessionem of his debtor’s effects.

Pleaded for Sir Archibald, If it appeai that this preference was given with a
fraudulent intention, it I reducible at’oonnméxl-»lhw;;as'lehdfy difpoﬁtibns omnium
bonorum have been reduced. Here the debtor, without being preft by his credi-
tors, contrived, and by himfelf executed, the {chenye for preferring them, by grant-
ing infeftments on the only eftate he had ; and though the creditors were not
originally concerned inthe fraud, it 1s fraudulent in them now to infift upon the
preference,



T Lorbs found, that the infeftments wete fiandulently granted by Tillifour,
with intent to poftpone Sir Archibald’ Grant, a lawful creditory and reduced the
fame, to the effed of bringing him in pari pasiv with the other creditors. From
the words of the interlocutor vfifé Grant againft Grant, vece INFEFTMENT.

For Sir Archibald Grant 4. Macdowall & . Grant.
Clerk; -Hurray.
D. Falconer, v.

Reporter, Shualton. v
Al H. Home.
o Z. p. 0.

"SECT. X

The Onémﬁty of Provifions in Favour of a Wife.

1%635 Fune 19. ‘WALKER agm'zm POLWARTH; :

‘ UM@HILE Patmck Wa,lker bemg mamed upon one Polwarth’s wife, betwixt
whom there were bairns procreate, he . .glves a bond stante. matrimonio to Henry
Polwarth, brother to his wife, and to her behoof, for pdymen of 2c00 merks, fhe
hot being. provided to any liferent or conjund-fee, or any other benefit or means
of maintenance by her hufband ; at the time of giving of the which bond, the

defuné‘c was debtor to fundxy creditors, by fundry bonds, preceding this bond
ngen to his wife, in more fums of money than all his goods or means extended
to; thereafter, after his deceafe, the reli@ and the creditors contefling in a double
pomdmg, raifed by the exeeutors of the defun&, which of them fhould be anf-

wered of the defuné’s goods, which were not fufficient to pay the half of his

debts :—The creditors alleged, That the bond given to the wife could give her no:

right to any of the faids goods,. feemg the fame were given to her long after thefe
bonds, at which time he could do no deed to their prejudice, he being then in
effe¢t a bankrupt, feeing then he had not fo much gear as might pay his debts,
whereby he could not give to his wife any thing, but dedultis debitis, et post solutum
&s alienum ; -and fo this being donatio inter wirum et uxorem, and for no lawfui
onerous caufe, it cannot be refpected againft them ; and where the relict opponed:
~ that it was given for her maintenance and living, the having no other thing
whereupon to live, and receiving no other provifion, and that it is in effe@ dong--
tin propier nuptias ; they answered, I'hat it is not domatio propter nuptias, be-
caufe there is no contra@ of marriage can be fhown betwixt them ; likeas the:

‘gave no tocher nor other benefit to her hufband, and fo of law and reafon can:

feek no recompence of his goods ; for dos et donatio propter nuptias in jure paribus-
passibus ambulant, et equaliter regulantur : Notwithftanding whereof this allege--
ance proponed for the creditors was repelled, and- the reli® was found cught to.
have her proportion with the reft of the creditors, according to the free goods in.
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