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1748 Fel;rzzm:y II. MTavisa against M'LavcHLaN,

Sk James Camemeis of Auchinbreck borrowed upon bond, rsth February
1729, from Kenneth M‘Lauchlan of Killinuchanach, 400 merks Scots, and of
the fame date granted him a tack of certain lands, for five years from the Whit-
funday following, for the tack-duty of 200 merks money, and two ftones butter,
four wedders, and one dozen poultry, and relieving the heritor of all public bur-
dens ; declaring, ¢ That notwithftanding the tack-duty was payable to Sir James
¢ as above exprefled, yet it was agreed and concerted, that Kenneth MLauchlan
¢ was yearly to retain the intereft of the above fum ; a difcharge of which in-
¢ tereft being always to be received as payment of fo much of the tack-duty.”
And further, that the tack, though but for five years, was to continue ay and

‘while the forefaid fum was paid.

_ The eftate of Auchinbreck was fequeftrated 1439, after which Mr M‘Lauchlan
continued to retain the tack-duty for the intereft of his fum ; but he did not al-
lege, and it is probable he did not from that time deliver to Sir James any dif-
charge, as he had formerly done ; but Dougal M¢Tavifh the fadtor having, '3oth
November 1742, obtained decrect againft him- for the rents fince the fequeftra-
tion, and in time coming, he fufpended on the condition of his tack ; contend-
ing, that while he continued his poffeflion, he could only be lable in the fuper-
plus preftations, and was entitled to eompenfe the money-rent with the intereft
due to him ; but did not difpute whether the five years, for which the tack was
determinately fet, being expired, he was not liable to be removed, notwithftand-
ing the other claufe in his favour.

 Tre Lorp OrDINARY, 26th December 1747, ¢ found that the eftate of Auchin-
breck being fequeftrated by authority of the Lords, without excepting the fuf-
pender’s poffeflion, it was not competent for him to judge of reafons of fufpen. -
fion, which in effe@ refelved in exeeming - the {ufpender’s pofleflion from the fe-
queftration, and therefore boc statu found the letters orderly proceeded, but pre-
judice to the fufpender to apply to the Lords to have his poflfeffion firuck out of
the {equeltration,’

Pleaded in a reclaiming bill, That {uch claufes were effeGual in favour of ten.
ants, who could not be obliged to perform more to fingular fucceflors than they
bad bound themfelves to by their tack, to wit, to grant difcharges of the in-
tereft due to them, efpecially where there was a fuperplus duty ; fo that it could
not be faid the tack was without a duty payable to the fucceflor, and fo had
been often found, as 22d January 1625, Ronald againft Strang, Durie, p. 158,
voce Tack ; 15th June 1664, Thomfon againft Reid, Stair, v. 1. p. 198. IpDEM ; -
11th December 1677, Oliphant againit Currie, Stair, v. 2. p. 574. lBiDEM.

The cafe had been more dubious where the tenant retained his whole duty,
and there the Lords had varied, finding againft him, 20th June 1629, Keith
againft Ogilvie, Durie, p. 448. IsipEM ; and for him, 13th November 1679, Seton
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againfl White, Fount. MS. Ismem : But both: thefe; cafes concerned the gueftion,
-of removing:; and it was never found the tenant, while allowed to contmue his

poﬁ'eﬁion was liable to more. than the preftations in this tack.

 Answered, That bya&. 18th; Pacl. 6th, Ja. 1I. tenants were entxded to the
poﬂéﬁion -of theirtacks: agam& fucceflors,; for sicklike mail as they took them for.;
and therefore, this-tenant was. net.entitled. to retain his farm-duty. for his intereft,
becaufe that was not paymg to-the creditors: the ‘mail for which he took the farm,
thoughiiit was really paying it" to:Sir James:>-That in fome! cafes, indeed, fuch
claufes Had been fuftained’ i favour: of the tenant; during the currency of the
particular number of years for which. the tack- was: fet ;- but after explration

thereof; had always been found-ineffectual, as in the cited. .cafe; Thomfon againft:

Reid ;. 16th. June 1665, Dobie: agamﬁ Stephenfon, Newbyth, MS. voce Tack ;

" Montgomery againft the Parithioners of Kirkmichael, Stair, v. 2. p. 2006. IBIDEM ; .

27th June 1674, Peacock againft Lauder,- Stair, v. 2. ps 224+ IBIDEM.

Argued on the Bench, That the diftin&tion was not folid betwixt the cafes of
a fuperplus duty and none ; for the retainable fum; as well as the fuperplus, waé
the rent; and the fetter.could.syot enable the tack{man to retain from his fuccel-
for.a.part thereof, more than the whole. It was further argued, on the fuppofi-

tion. that the whole rent was - .exigible,s whether the tenant was: ot in dona fide

to impute. it to the payment of. his intereft, until he was interpelled..-

THE Lorps- fuftained the. reafons of fufpenﬁon as-to all the:money- renté falhng;
due before the decreet of, the 30th November 1742 ; but” found'the petitioner-

liable. for. the faid rents for all the 'years and terms after the faid decreet.-
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‘Pofleflion upon- a right good ex facie, altheugH liable to objé&i‘bﬁ-ss’! .

i624 February 17, | THOMSON agazrm Law..

Joun TromsoN being prov:ded to the office of procurator-ﬁfcal of the com--
miffariot of Glafgow, by John: Archbifhop- of’ Glafgow, during all the days of-
his lifctime ; he is thereafter deprived from:that office, by ]ames ‘Archbifhop.:

of Glafgow, and Mr James Law provided " thereto; who fervedin:the " office for-
the fpace of three or four years ; affer the which, the faid"Jéhn- obtains a fen-
tence againft the faid James Archbifhop; and alfo againft’ the ‘faid "Mr James

Law, reducing the faid deprivation ab initio ; atter the. which, he purfues Mr-
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