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1728, ’yu{y . . RdYAL BANK agaif-z,rt”BANkj oft"Sgoi"LA:{b.t -

N 1 cafe betwixt the two banks, it was 'foundz that neither horning, inhibi-

notes or tickets, the diligence being done in emulationem. o ,
" Ful. Dje. v. 1. p. 65.
1749. Febr}tary 24, - L T S
Competition HEw CRAWFURD, Clc;k’.to‘ the Signet, with The RovaL Bank.
Hew Crawrorp clerk to theﬁgnet,wantmg to tranfmit L.20 S.tc”r‘ling to
William Lang, merchant in Glafgow, inclofed in a letter an Old Bank note

for that fum, which was fent by poit ; and, for fecurity, M Crawfurd not only
took a note of the number, but alfo wrote his name upen the back thereof. - This

letter being loft by fome accident, an advertifement was forthwith put in the.
newfpapers, that the note was amiffing, defcribing the fum, ‘number, -and all o-

ther particulars. The note at laft appeared in the hands of the New Bank, and

Mr Crawfurd raife a multiplepoinding in the name of the Old Bank.—The New
Bank admitting, -that the note might bave been ftolen, snsisted that they were

bona fide purchafers ; and that fuch i§ the nature of money and of bank-notes, -

which ferve the purpofe of money, that a bona fide purchafer, ‘or pofleflor, is not
{fubjected to 2 r¢i wvindicatio, becaufe fuch a claim would be an impediment to
Co‘mmerce’ Ry N k. P - -~ - . . - .

£

' Answered for Mr Crawfurd, Bank-totes have no privilege by the Taw of Scots
land above bills of exchange, other than that they are taken. payable to the.

bearer, which makes them pals from hand to "hand Wwithout the neceffity of in-
dorfation ; but which, at the fame time, -gives them no other privilege than what
Belongs to every fort of moveable.” The bare pofleffion of a barik-note, “with-
out confent of the proprietor, will no’ more transfer the property, than the bare
Iioﬁ'eﬁidh of a table or of a chair. “‘Poffeffion, indeed, prefumes the confent of

the former proprietor : But then this, like other prefumiptions, muft yield to po-
fitive proof; and therefore, if the perfon who vindicates, provés his property,

et .quomo\do.ﬂ.de.riit pas.nfdére,: {o as to take off the prefumption arifing from poflef-

fion, he muft prevail. nd the prefent cafe is precifely fimilar to that of a
blank bond, while that deed was in fafhion': Poffeffion of a blank bond prefum-’

ed property ; but no mortal ever doubted that the true creditor had accefs to -
vindicate the fame, if he could prove quomodo desiit possidere. Nay further, even’

current coin has not this privilege : It is true, if a guinea be ftolen, the proprie-
tor cannot vindicate the fame, unlefs he be able to prove his property, et quomods
Vor. 1. 5T

tion, nor arreftment, were competent againft the Bank of Scotland, upon their,
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desiit possidere, which can feldom happen ; but here non deficit jus, sed probatio..
And this matter cannot be better ex,plain;ed than in the words of Fuvolenus, 1. 78.
Solution*: ¢ Si alieni nummi infcio vel invito domino foluti funt, manent ejus cujus.
¢ fuerunt. Si mixti effent, ita ut difcerni non poflent, ejus fieri qui accepit, in
¢ libris Gaii feriptum efi + ita ut ado domino, cum ee qui dediffet, furti com-
Peteret
Replied, If money or b,ank-notes were, like other moveables, fubject to a res
vindicatio, the commerce of money or bank-notes would be more dangerous
than of other moveables: If a man purchafe a horfe or & flock of theep, he has
the warrandice of the vender to rely on: But money or bank-notes cannot be
traced ; for a man may have plenty of beth without being able to fay from what
hand any one guinea or bank-note came.  For this reafon, as money and bank-
notes are the great vehicles of commerce, it is univerfally received in prackice,.
that the: cizculation. of money agd of bank-notes fhould: be. abfolutely free, by
denying a rei vindicati. So far firi¢t law yields to the favour of commerce ;.
nor 1% it attended with great hardthip to any perfon, confidering how much eafier
it is'to preferve money and bank.notes from theft, than almoft any other fort of
moveables.
~¢ The ]udges were unanimous in two points: TFhat money is not fubjet to:
any vitium feale ; ; and that it cannot, be vindicated from the ona fide pofleflor,
however clear the proof the' theft may be. 2dp, That bank-notes ferving the:
purpofes of money muft be intitled to the fame pnvdeges And: therefore that:
‘Vlr Crawfurd had no claim to the note in queftion.
Fol. Dic. v. 3. p. 47. Rem. Dec. w. 2. No 1035. p. 200..

*_% . Faleoner reports the fume. cafle thus =

A MULTIPLEPOINDING was raifed in the name of the Bank. of Scotland, by
Hew Crawfurd, clerk to. the fignet, for deterrmmng the property of a note of
their’s for L. 20 Sterling, alleged to have been by him. inclofed in a poft letter,,
indorfed te William: Lang, merchant in Glafgow, to whofe hand. it never came ;.
whereupon he had feveral times advertifed the number and marks. thereof i the
newfpapers ; and Wthh was.allo claimed by the Royal Baok,. as poffeflors of it,,
for value.

N. B, The marks advertifed appeared to have been delete ; but the bank
pleaded the general point, without laying ftrefs. upon. this.

Pleaded for the Royal Bank; Money is not fubject to vindication. By the:
principles of the Roman law it is not confidered as a fpecies, but a quantity, as*
fuppofed to he extinguifhed by ufe ; and all trading nations have {o far followed
the Roman law, as not to. allow. vindication of money ftolen, and bona fide re-
ceived. by third parties. And the banks being erected by public authority, for
circulating notes payable to the bearer, thefe notes ought to be confidered as
money ; or confidering them as blank obligations, fuch are not fubject to vin-

dication, Poet, tit. de rei vindicatione.
* Lib 46. tit. 3. Digeft,
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- Pleaded for Mr*Crawfurd, The note was ves furtiva which hindered the trahf-.

mlﬁion thereof; and -even money Wheﬂ fiolen may be. v:mdtcated, if it can be
difcovered, /. 78. . de cofutionibus.

Replied, If it were relevant, there is rio fufficient e*w&enoe that thc nbte was
res furtiva,

Tue Loros found, That Mr Crawfurd had no claim to the mote, a‘nd preferred
the Royal Bank.
A& R, Orasgie, H. Home, Lockbart & R, Dundas. - Alt. Wedderbarn, R, Pringle & F. Erskine.

' D. Faleoner, v, 2. No 64. p. 67.

Borianp aggainst Tuistie Bank of Glafgow.

A BANKING company is not obliged to pay value for forgeries committed againft

them; and they are entitled, when a forged note is pvefemed to ftop its fatther

mrculatlon by putting a mark upon it, certifying that it is a forgery.
o - Fol. Dic, v, 3. p. 4. Tait's MS,

[ T

1794. Fanuary I6. Jomf M‘GILcHRIST against THOMAS. ARTHUR.

James Firg ,grante& to Archibald Macaufland the following order:

© Port-Glasgow, 23d February 1793
¢ Pay the bearer on demand or his order, One hundred pounds Sterling, and
¢ debit my account with the branch of the Bank of Scotland, Greenock.
¢ To Meflrs Wﬂfon and Arthur their agents.

This order Fife afterwards alleged, was granted without value, and on profmfe
of repayment on or before the 26th February 1793.

Macaufland ftopt payment on the sth March following. On the 12th of that
month, Fife réceived a charge of horming uwpon this dvaught, at the inflance of
John Macgiichrift, who had got it as a payment from Macaufland on the 24th of
February, but had not prefented it at the Bank till the sth of March, when Fife
having by that time withdrawn ‘his ‘money out of 'theﬁ" hands, payment was re-
fufed, and a proteft immediately taken.

Fife raifed a fufpenfion of this charge, which, upon hlS bankruptcy, was con-
du@ed by Thomas Arthur, the.truftee for his creditors. The competency of a
fummary charge upon fach a note having been - difputed, the Lovd Ordinary turn-
ed the charge into a libel, and found the defender liable in the fum contained in
the draught, with intereﬁ. |

In a reclaiming petition, Arthur contended, That if Macaufland had immedi.
ately, upon receiving the draught, carried it to the Bank, as he ought to have
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