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tor is not himfelf the drawer, the draught may be figned after his death ; ‘as tlie
right of credit is vefted in his reprefentatives. S Ci

§ecT.. 5.

" Observed, That the draught being figned before: prbdu&ion,,w'vas Sikione juris’

,ﬁ;gt;ed of the date.
TuE.Lorps adhered. ‘ .
A&, A Macdmall. " Ale H. Home. " Clirk, Forbe, .
A : D. Falconer, v. 2. No 15. p. 175

' ; st
¥749. FEebruary 14 AnDrREW BoNNar againsg WiLLiam GRANT. . -

Parrick Henpersow, merchant:in - Edinburgh, -accepted ‘a. draught for the
price of a quantity of tea, beught by him, as the property of John Kirkby, from
James Ghalmers ; who adhibited no fubfcription as drawer, but indorfed it blank,
and delivered it to John Kirkby, junior ; and he having filled up.the indorfation,
rdorfed it away - And it came, through feyeral indorfers, inta the perfon of An-
drew Bonnar; merchant in Edinburgh, ftill blank in the deawer’s name. -7

i Andrew Bonnar protefted it, and purfued Patrick Henderfon for thepmce,

who fufpénded, and raifed a multiple-poinding on double diftrefs, upon an arreft-

Rotterdatm, as creditar to John Kirkby, fenior.. R

" A ¢ompetition enfued ;" in -the courfe whereof, 'Patmck f ﬁ‘énae’rfoti‘éﬁ;l Ja;m\e§
Chalmers were-examined, for-difcovery which of the Kirkbies were proprietors of

the tea ; and Patrick Henderfon deponed, it was fold to h,xm as. Jolin Kirkby’s, .
whom he underftood to be the elder, having formerly dealt with him: And .
James Chalriers, that he was employed to fell it by the younger, who he knew -

bought it, and gave his own aceeptance for the price ; and he knew nothing of

its being the property of the elder,;nor what tranfactions were betwixt them, nor -

whether they are partners.

mhent, {abfequent to the proteff, ufed in his hand by William Grant, merchant in .

No 43.-

No 43.-
A bill paft
through feve-
ral hands,
blank in the
drawer’s
name. The
bill confider-
ed as without -

* privilege;and -

the fum due
by the accep-
tor carried by »
argeftment, .

Williama Grant atrefted as ereditor to Kirkby Jumov ; and“the Lord Ordinary, . | B

24th Nowember 1748, -« Having confidered the oaths.of James Chalmers and :

« Patrick:Henderfon ; and-having likewife confidered the asrefments now in pro-

¢ .cefs, in, the hands of Patrick Henderfon, as debtar to Kixkby younger, as well as

¢ Kirkby {enior ; preferred William Grant.’

 Pleaded in.a veclaiming bill : As it now appears, by thie oaths in procels; the
goods were the property of Kirkby, jun. ; the indorfer by progrefs from him, whe

protefied prior to any arreftment, muft be preferred ; notwithftanding any alleged:
nullity in the bill, as wanting a drawer; which wasfupplied -by Chalmers’s ins
dorfasiop ; .for, confidering it as originally a blink. writ,” that defeck might be af-

terwards fupplied by confent of the debtor and creﬂitor ; which was dqnb by the -
fablcription. to the indorfation, and intimation by the proteft, before a third party -

had:any concern’; and,. confidering it as. a  mandate, where there muft be:.the :



No 4a2.

‘No 43.
-Found that a
writer cannot
give horning
on 2 bill,
wanting the
{ubfcription
..of the drawer.
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confent of the mandant, this was .alfo . virtually adhibited by the f{ubfcription of

“the indorfation.

_Suppofing the bill null, there was a debt to John Kn'kby, which he might

“transfer; by art order on his debtor to pay ; he did it before arreftment ; and, on
- this foundatlon the indorfee muft be preferred.

- Answered: The bill is null, and could not be tranfmitted by mdorfatlon

Neither does it appear Mr Chalmers was ever intended to have been the drawer;
{o that his indorfation is nothing.

The refpondent affirms the goods to-have been- Klrkby s {fenior, with whom his
fon, a.young man, unforisfamiliate lived, and #ffifted him in his trade: And, by

- threatening to arreft:a cargo, in the fon’s poﬂefﬁon in the IHle of ‘Man, for the fa-
~ther’s debt, the refpondent got part.payment, and draughts for the remainder,
,by the fon, whlch the father accepted ; whereupon he is now competing. But
it is not very necefary to diftinguith whefe property the goods were ; for, it is to

be obferved, that the Kirkbjes’ true name is. Gafs, which th_ey. changed on retiring

out of England, having failed in. their.circumftances ; and the young man indor-
fed the bill to his father, by the name of John Gafs, who indorfed it for value in

sccount. ‘The date of the indorfation by Chalmers does not appear.; fo that it
muft be héld as immediately before the plote{t and the father, who was then i in
the Abbey, could not indorfe it .for .value in account, to the prejudice of his
prior creditors: And indeed, [uppofe neither of the Kirkbies or Gafles broken, an
indorfee, for value.in account, did not become proprietor. of the blll and ought
not to be allowed to compete with creditors.

Tue Lorps adhered*. ,

* For the Indorfee, Miller. Arrelter, W. Grant. .Clerk, Kirkpatrick.

S " D. Falconer, v. 2. No 57. p. 56.

A

1750, July. A. against B.

Tt Ordinary on the Bills reported a doubt, ftirred by a writer to the fignet,
WWhether he ought to give horning on a bill, which, though it bore the drawer’s
name.in, the body of -the bill, had not his fubfcription to it ; and the Lorbps were
of opinion, -* That he.ought.not to give horning on it.! For though it might be
true, -that the bill might be holograph, in which cafe -the drawer’s -name in the
body of -the bill was equal to a‘fubfcription, 'yet ftill it would not juftify the giv-
ing horning ; for if it-required a proof of holograph, to I'upport the bill; that \ivas
reafon enough for not giving horning ; as a writer cannot give hornmg, but on a

-writ ex facie valid.

Fol. Dic. v. 3. p. 76. Kilkerran, (BirL 'of: EXCHANGE) No 24. p. 88,

* This is probably the cafe, mentioned by Mr Erlkine, B. 3. tit. 2. §.28. as obferved by Lord
Tinwald ; in which, Mr Erikine fays, it was found ; th’at, if a bill appear in judgment \zlthout'
the drawer’s fubfcription,.though it fhould be indorfed by the. creditor, it is null: — Lord Tinwalds
.MS. is not in the Advocate’s Library.



