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This reason of suspension * the Lorbs repelled and found the letters orderly
proceeded.” :

They were of opinion, that the charger would not have been answerable for
the fault 6f his servant, though he had knocked the cattle in the head ; the
cattle were allowed to remain as a favour to the buyer, and the dolus of the ser-
vant was casus fortuitus as to the master.,

1'0[ Dic. v. 4. p. 57. Kzlkermn, (PERICULUM) No 3. p. 379.

** D Falconer reports this case :

Duncan CAMPBELL, taeksman of the parks of Kilsyth, sold, December 1745,
58 cows to William Barry of Balshannan, upon his bill for the price, allowing
them to continue in the parks, which they did, till the beginning of January,
whén 26 of them were carried away by the rebels, conducted by Patrick Mac-
douall servant to the tacksman.

Hugh Campbell writer in- Edinburgh, mdorsee ‘to the blll' charged 'thereon,
and it'was suspended, for that the cattle being in the drawer’s custody, were
taken away by the fault of his servant, for whom he was liable.

Answered ;" The cattle being allowed to continue gratuitously in his parks
for the buyer’s conveniency, he was not liable for custodg., nor to make up
that theft of his servant, more than if he had taken cattle out of any other
park in the neighbourhood.

Tae Lorp OrpinNary, 6th June 1747, “ Found that Patrick Macdouall was
at the time attending the parks at lesyth as servant to Duncan Campbell, and
was accessory and assxstmg in carrying off the cows, and found Duncan Camp-
bell liable for his servant.”

On bill and answers,

Tue Lorps found the scller not liable. See ReparaTION.

Act. H..Hama. . Cletk, Gibson.
D. Falconer, v. 1. No 277, p. 332

1749. j’anuary 31 MEeLviL and Lipper agazmt RoOBERTSON.

MEeLvIL and Liddel farmers, bought a quantxty of barley and oats from Ro-
bertson of Eyemouth in the year 1745, at 12s. the barley, and the oats at
10s. 8d. the boll; and by the bargain, the seller was to deliver the victual at
the Salt Pow in Carron-water, free of all charges and risk. Accordingly the
ship arrived at the port on the 27th of March; but having met with a storm,
g1 bolls of the oats were somewhat damnified, whlch therefore the buyers were
not oblxgcd to take, as the seller run the sea-risk; ncverthcless, they took them
off the hand of John Kincaid, to whose care t.he seller had directed them, not
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at aﬁy\ seﬁled prace Tjut upon an abhgauqn to hold compt to thc sellcr for tho
same ' : :

CA dxﬁ'erencc ansmg between Ro‘bcrtém -and the buyers about thesc 91 bolls
of oats, he brought a process against them for L. 5 Scots for each boll thereof,
which they did not controvert to be the wvalue. "But their defence was, that
out’of the said L, 5, they ought to ha.ve deductlon of thie damage they had sus-
tained by the oats not coming safe, in which case they would have gained the
the difference between 105. 8 d. the -stipulated price, and L. 7: 10s. Scots, at_

which they could have sold them., And so the OrpiNaRY “found,” in respect

ss his interlocutor bore, * That if the whole victual had' pcnshed the seller
would have been liable in the buyer's damages.”
But upon advxsmg petition and. ansmts, the Lorps ¢ Eound no damagcs duc
to.the, buyqrs .
" "The notion the Ordmary had conccwcd of the matter was, That the seller
was bound’ cﬁ'ectually to deliver the victual to the buyers free of damage,. 50 as

to make good.to the buyers whatever loss they might sustaip by the not delivery..
But the Lords had.a different notion. of | ;t, they considered, that as by the Ro- .
man law, so by ours, periculum rei. vmda‘w est emptam, and ‘who thcrcfore, it

the thmg sold perish casu, must nevertheless be liable in the price; as a few
years ago was found in the case of spirits yobbed from. the custom-house of
Kirkcaldy, the night after they had been soldand bill given for. the price, which
nevertheless the buyer was found. obliged to pay; (No 3. ) amd thqy considered
the seller's nndertakmg the risk in this case to have meant no more than that

‘the buyers should be free of the risk, and not be liable; unless the cargo should

arrive safe. .
Fol. Dic. v. 4. p. 37 Kzlkerran, (PERICULUM) No 5. p. 378..

¥.x D, Falconer s report of thls case is No 42. p. 2289 oce. CLALSE,
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That the defender conducted the pursuer’s horse to Falkirk, and he failed in.-

riding and sat about Corstorphine, so that the defcnder was forced to goto Fal:-

e - . N
WHERE a stabler pursuing for the price of his horse and profit, it -was-alleged,



