-upén finding' caution de‘damno infepto for ten:ykars;. to which it was ‘answered,
That seven years was'a much shorter term than -the time the river in‘question

had runifi’itepresent ‘coutse 3 ;and alsoj that:there. was liftle ground for the op-

position madefby-'tﬁe Duke of Gordon, as there was a large.tract of ‘beachy
ground, ‘through' which the river run betwixt it-and his property ; whereas, in

the present case, the river had already damaged valuable ground of the Town’s, .

anid riibeH greater damage:wds imminent, ifs the whole water .was tarned. jnto
one chahmel s/ ©:i7
Tue Lorps adhered

An]:. W,Gra{u I Laci{;a::{. J Alt. Ferga.ron, Bumett, & 7. Grant. Clerk Hall
D Falconer, . 2, No Ir p 12.

P IR ‘.T.j oy

1749. Sanuaryy.- - Lyow and GRAY ¢ agmmt The BAKERS ot (aLA‘SGOW.

Tue Bakers of Glasgow had a charter from the Archblshop, 26th May 155 5,
granting, them,the, mills.of Partick, on the water of Kelyin, one  end of the dam
for serving which rested On “the 0} opp osite heritor's Tand, .~

Walter Gibson, provost of G’lﬁs‘géw, Built a mill on'the- 0‘pposnte bank at Do-
naldshill, inferior to the Bakers’ mills,.but above the place where their aque-
duct returned the water used by them into the river; and on that occasion,
granted an obligation, 2d Septemberir6g2; that-his dam, which rested on their
ground, should not cause any prejudzce to theu: mxlls m111 dam, &c or that
he should repaxt the same.

The Bakers, for servmg the'i mcreasmg consumptlon of the C1ty, had OCCaSIOn
t° b‘}ﬂd more mllls, and dmde their aqueduct into several leads, and alter their
slmce, by, whxch means 1t was alleged tﬁey drew more water, 50 that there ca}me
ngl‘: 'so"{nuch over the t0p of the dam as could  serve the DonaTdshlll mlll as it
had ‘doné formerly 5 -Buit there was no heighitening of the dam- dy’kg :
William M‘Cun, propﬁe‘tor of the’ Donaldshiﬂ iifl," raised an action against

the’ bakers which was carried én’ i)y ‘his sutcestors john Lyon and ]ames Gray,

Pleaded for the pursuers A river Betwixt contérminous herxtors is their pro-
Perty, as the alwu,r is, and one”of tkhem cannot. dlvert it into his’grounds to the
: prejud'lce of the other. If He'has vaurred a nght 50°t6" do; this serv1tude is to
be measured by the extent of his possessmn, and he cannot mcrease it, ‘and di-
yert more water than he has been used t4 receive.

Pleaded for the defenders ; Their right to their mills is older than the erection
of the pursuers mill, and the servitude they have acqmred is not limited by the
need there was of it at first, but must be extended to the increasing demand of

tbe tenement in like manner as a servitude of moss toa barony would be claim..-

cd by the mhabxtants, though their numbers were consxderably mcreased and

a semtude granted subsequently to another, to be taken after the ﬁrst was sup. -
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plied, could not be pleaded upon for restricting the number of inhabitants. In
this case, the inferior mill was erected by consent' of the. superior heritors, on an
obligation that it should not prejudge their right, which could not be understood-
as if they intended to restrict themselves as to the quantity ef water they might
need, but only that they should suffer the pursuer to use what they had no vc-
easion for. ‘

Replied 3 The obligation was only to repair what damage the dam-dyke might
do, by resting on the Bakers’ ground, and by its keeping up the water, makiag
a pressure on the outside of their aqueduct.

Qbserved ; That the alveus was the property of the conterminous heritors,
and the river might be considered as common; but the water flowing the:ein-
was not their property, but subject to occupation : That the only thing which
could be considered as a servitude, was the dam-dyke resting on the ground of
the opposite heritor, which therefore had its measure, and could not be increas-
en; but whatever water was appropriated, by being inclosed within that dam,
might be derived for the use of the proprietor’s mills.

Tur Lorbs assoilzied the defenders. '

Act. Ferguson, Graham, & Lockhart. Alt. W. Grant, H. Home, & Miller.  Clerk, Pringle. .
Fol. Dic. v. 4. p. 172, D. Falcaner, v. 2. No 40. p. 37.

1750. Fanuary 5. MarsuaLy against. CoRNEILE. -

WhzrEe goods of enemies are taken in time of war,. th’e}? become the propers-
ty of the captor, whether they formerly belonged to the State or to private-
men ;. because the war is with the State, and every member of it. Butin the-
case of a rebellion, where the goods of loyal subjects are robbed by the. rebels, -
the loyal subject does nat lose his property ;. and if: they are. re-taken: by the
King’s troops, or other, they belong to the proprietar. jure pastliminii ; and so.
the land stands with respect to captures-in war at.sea ;. if the ship is taken by-

.ah enemy, and be re-taken before the enemy has got. it.intra presidium kostium, .

the property remains with the true proprietor:

Accordingly the Lorps, in this case, found the property of a horse taken by-
the rebels, which was found .in-the pessession of an,oiﬁcer‘ of the army, to re.-
main with the owner.

Fol. Dic. v. 4 p. 176.. Kilkerran, (ReBsLLION.) No 1 p. 476, .

*.* D. Falconer reports this case :

1950, Yanuary 4—Davio MarsHaLL chirurgeon in Hamilton; shewed in a.
petition and complaint, that a black horse having been taken from him by thé .
rebels, and afterwards found at Glasgow, in the possession of Captain Bartho.
tomew. Corneill, of Brigadier Price’s regiment, he had made application to the.:



