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A debtor,
‘who had retir-
ed to the Ab-
bey, found to
have incurred
bankruptey,
although not
booked.

Fl ‘ ABBEY or HOLYROODHOUSE.

Hufband ; and although Huﬂ)and had paid Carnie the ordinary dues, and had
advanced to him money for the prifoner’s aliment, as ufual : Some of the Lords
doubted if any action lay againft the prifon-keeper of the Abbey at all ; ifor that
it was not clear, 1o, That there could be a prifon within a royal afylum ; 2db,
That even in a royal borough fuch action lay againft the jailor.

But -as fuch prifon, for-debts contradted within the Abbey, has been in ufe by

long practice; and as thz fame doubt was formerly made and over-ruled, as ob-
Herved by Forntainhall, 12th June 1708, Gockburn fupplicant, No 2. 4. ¢. ; and
- -as the Court thought, that where an efcape happened by the fault of the jailor,

he would be liable in the debt as damage : Tue Lorbps, before anfwer, allowed a
proof as to the ufual way of keeping prifoners incarcerated within the Abbey,
for debts there contracted. )

And it appearing, upon advifing the proof, that the prifon of the Abbey had,
till lately, been no other than the jailor’s houfe ; that of late, when one Brown
was jailor, he had, for the conveniency of his houfe, built a little hut, with a fire
place, and room for a bed, within his clofe, wherein he kept the prifoners; that
when Caifnie Tucceeded him as jailor, Brown agreed ‘to keep the prifon as former-
1y ; and that Beveridge had been fometimes altowed to come from the hut into
Brown’s houfe :

Tre Lorps * found the jailor not lable;” for, bythe prifoner’s being permitted
10 be in the jailor’s houfe, or clofe, he was not out of prifon more than in a com
mon jail he is out of prifon when allowed to go into another room.

Fol. Dic. v. 4. p. 260. Kilkerran, No 1. p. 502.

. s

1751.  December 3.
Mr ANprEW DicksoN, against The REPRESENTATIVES of MitcheL of ALDERSTON.

Jamzes SomerVELL held his eftate of Caftle-Somervell of John Mitchel of Al
derfton; and, being alfo his debtor, difponed the fame to him 4th May 1720, as
for a price paid: To which difpofition it was objected, in the ranking of his credi-
tors, that he was at the time bankrupt, in terms of the ftatute 1696.

It was proved, Mr Somervell left his country-houfe about Mid-fummer that
year, before refignation upon the difpofition ; and took lodgings in the Abbey :
That he ufed to leave the Abbey late on Saturday night, at which time he avoid-
ed being feen, and returned on Sunday night : That he lived there a confiderable
time ; but was fiot marked in the clerk’s book of thofe who had taken fanGuary.

The bailie-depute of the Abbey deponed he had heard the former clerk ufed
{fometimes not to mark in his book, people who had taken fanCtuary, that he
might fink the fees paid to him on that {core, far which he was accountable to the

bailie.



- inftance of Rebert Donaldfon, writer to ‘the fignet.

ABBEY or HOLYROODHOUSE, -

Tt Lors were generally of apitsion, it was not neceffary to biing 4 man un-
def the qualifications of the ac, that he fhould be marked in the clerk’s book.

They found it pro'ven, that James Somervell was notour bankrupt, (Sse
BANKRUPT.) Lo
Reporter, Lm{ M’urfé[a © . .Aa H Home, Ale. Lockhart. Clerk, Fursice.

R nch -v.q..éb 260. D. Falconer, wol. 2. 2 292.
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779, Famuary 1,

Iom\; GraNT, writer in. Edmburgh *retuved tothe Abbey df. Holym()dhoufc,
21ft Apnl 1778, fof protedtion -from perforal -diligence, raifed againft him at the
Having negleed to enter
-his pame in the Abbey-baoks, he¢ was apprehended within the fanQuaryyth May

thereafter, on Mr Denaldfon’s caption, ‘and carried inftantly to jad, but liberated
Ithgtday, aipen making confignition-of the money for which the charge had been
given; Mr Grant, after his liberation, prefented a complaint to the Court of Seffior,
again{t Mr.Donaldfon, and: the meflenger whio-executed the caption, praying the
Court to find, that their proceedings were illegal and oppreffive; to inflid cenfure
en them ; and to give the comjilaineia fuitable rephiation for the injury. :
Ploaded ix defence : At'the Yime-this -caption was executed, the complainer weas
not entitled to-be proteQed agnin®t diligence, thongh within the precin@is of the
~fan&uan'y s he had net-entered his name in the Abbey-books.-—The place itfelf
" is, by the cuftom of the Abbdy, u protetien for 24 hours to the perfoh retiring
‘within its precin@s, that he may havé fufficient time to gethimfelf beoked,; but,
in-order to continue any longer under the protection of the &n&mry bookmg is
us seceflary as being locally within the bounds of it.. - -

}orm me -agamt Rmnr Domubsom

This is eftablifhed by immemorial wiage ; and it likewife appdtits frem :the re.

.gulations of the place.  The adls of the brilic-court of the Abbey, n 1686-and

16977, difcharge the inhabitants from receiving any petfon into theif houfes, until

they caufe an entry of their names and defignations to bt made in'a book kept
xby thie bailie, inder pain of being fuhjected to cértain Smes. In 3173, there was
an 2 of the bailie-count, declaring, that thie ot booking fhoald be a forfeiture
of the prwi}ege This.a&, with dther records of the coust forthat yeat, is now
Joft. But, in the cafe of Hamilton-of Redhoufé, 1741, No 4. %. 2. it was founded
on by both parties as a rngulatlon then fubfifting.
The conftant wiage has been, that all perfons zetiring to tire Abbey for protec-
- tion, have entered themfelves i in. the books. . Seven hundred and fixteen perfons
~ have been booked fince 1741." In the above cafe of Hamilton of Redhoufe, 12th

June 1741, the court exprefsly found, that booking was a neceifary requifite to .

the privilege of the fanctuary.
Anfwered for the éomplainer : The pnvﬂege of fan&uary within the bounds of
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Itis anc{'-
{ary for a mef-
{enger, exe-
cuting a cap-
tion withinthe
precinéts of
the Abbey, to
have the con.
currence of
the bailie.

In order to
have the be-
nefit of the
fantuary, be-
yond 24 hours,
the party’s
hame muft be
entered in the
Abbey-books.



