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fon's wife after his fon's death, Ard the Judges, by a great plarality, found,

That after the diflolution of the mamage Sir Andrew was not bound to aliment’

his daagh’ter-m-law
Fol. Dic. 0. 3. p. 21, Sele@ Dec. No 220. p. 284.

1751, Fuly 10.  AvcuiNirck of Woedcockdale against Iz;NET WiNrAM.

James Auchinleck of Woodcockdsle, left at his death, 1733, James, a fon, and
feveral other children ; and his eftate burdened with the liferent of the lands of
Woodcockdale, of 800 or goo metks yearly rent, and a houfe in Edinburgh of
300 merks rent, to Janet Winram his mother; an annuity of 1300 merks to
Elizabeth Turnbull, his reli¢t; and the liferent ef the lands of Balglaffie, of
8oo merks, to Katharine Gatden, relit of George Turnbull of Balglaffie, his
mother-in-daw: With thefe burdens, and the intereft of his debts, without
reckoning children’s provifion, the eftate was more than exhaufted.

James Auchinteck of Woodcockdale, the heir, purfued the three liferenters

for an #liment 3 in which the defence was chiefly made for Jaret Winram ; and
for her it was pleaded, That bemg a woman now above ninety years of age, the
was not obliged to aliment the heirout of what was no more than fufficient for
her own alimyent.

ads, The eftate, when her liferent was laid upon it, afforded, befides, a2 com-
petency to the proprietor : And as it is fince reduced by the contrattions, not of
the granter of her fiferent, but a fubfequent heir, thefe contradtions cannot
bting a burden upon her, to which fhe was rot originally fubjed.
- 3ti, There is 1o eftate to which the putfuer can fucceed ; his father being

bound, by his contradt of marriage, to pay 54,000 merks to the children of the

marriage, according to a divifion thereby fettled, and not to leave him the eftate,
which s not of the value of this fum.
Pleaded Yor the purfuer: He is an heir in the eftate of Woodcockdale ; and is

entitled to zn aliment from the liferenter thereof. By confidering the civil and

feudal taw, it appears there is a foundation for this obligation, older than the
flatute 14913 by analogy from which it is generally fappofed to have been in-
troduced. Joftinian ftatutés, that when an univetfal liferent is left to the relict,
the childten thall be. entitled to 4 third of the effetts for aliment, 18. Novel. c. 3.
Craig, L. 2. D. 7. § 20. fays on this contlitution, * Providendarn filiis putat ne
¢ egeant ; quod ad heredem feudi titadu@®um eft ; ut femper aliqua ejus cura ha-
¢ beatur ne egeat ; ita tamen detrahendum, vel ex tuftodia, vel ufufru@u uxoris,
¢ fi heres non habeat aliunde quo alatur;’ and cites a decifion in the cafe of thé
Laird of Swinton. It is the fame thing whether the eftate is fubjeét to an uni-
verfal liferent, or if that part of it which is not fubjed, is exhaufted by debts;
Hope, de beredibus; Stair B. 2. tit. 6. § 5.3 Mackenzie, title Servitudes, § 43.
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Inftitute of the Law, p. 157. And when' a-defence has been offered, that the:
heir had {ucceeded to a feparate eftate, it has been fuftained in reply, that it was
exhaufted by debts; 13th February 1662, Birnie againft the Literenters of Rof-;
fie, No 14. fupra ;—25th July 1705, Ayton againft Colvill, No 12. fupra: As
alfo, whether the debts were contracted after conftitution of the liferent, or by a
fubfequent heir, as differer t literenters, whofe rights have been conftitute at dif-
ferent times, are liable proportionally ; Birnie’s cafe above-cited ; Balfour, word,
Heirfhip Goods, the cafe of the Earl of Huntly cited by him, 13th May 1525,
infra b. t~—12th December 1677, Prefton againit the Liferenters of Airdrie, No
21. infra—27th November 1685, Heir of Kirkland againft his Grandmother, No
32. infra—20th February 1697, Seton againft Turnbull, No 33. izfra.—18th
January 1412, Lyon of Brigtoun againft Liferenters, No 3. fupra—iath July
1715, Cunningham againft Ramfay, No 34. infra. ‘

For the defender : All the decifions found the obligation to aliment the heir
upon the confiru@tion of the act of Parliament 1491 ; and this conftruction has
been at firft ill made ; for the ad, in the firft claufe,. fub_]e&s wardatars and life-
renters to find fecurity for preferving the fubjed ; but, in the fecond, where the
wardatar is made liable to aliment the heir, the liferenter. is not mentioned ; and
there was reafon for the difference ; both were obliged to preferve the fubleé‘c by
the nature of their right ; but the wardatar was obliged to aliment by our qld law,
Reg. Maj. 1. 2. c. 42. § 5. The novel cited from the civil law only ftatutes,
That by an univerfal liferent, children fhould not' be deprived of their legitim :
The practice has been to give aliment, when the liferent exhaufted the eftate, not
when the remaining eftate was afterwards incumbered ; and though this was
found in the cafe of Prefton of Airdrie, (above-mentioned) the contrary was de-
termined, 7th January 1682, Hamilton againft Hamilton, No 8. fupra. 1In the
cafe of Kirkland the defence was not pleaded, but the liferenter offered to aliment
in family.

Obferved, The conftruGtion made of the ac of Parliament was right ; for there-
by the wadfetter or liferenter is obliged to take his reafonable fuftentation, with-
out defiru@tion or wafting of the {ubject; and then the ad ptoceeds in thefe
terms : ¢ And a reafonable living to be given to the {uftentation of the air after
¢ the quantity of the heritage, gif the faid air has na blanch-farm nor feu-farm
¢ tofuftain him on.” Here neither wardatar nor liferenter are mentioned; but
the latute having made both liable in the former preftation of preferving the
fubje&, goes on, in a continued ftile, to enac the heir fhall be alimented, with-
out faying by whom, neceffarily intending the perfons formerly exprefied.

Tue Loros, 21{t February, ¢ Found no place for an aliment in this cafe.” And,
on bill and anfwers, ¢ adhered.

AQ&. Brown. Alt. 4. Mocdowal.
Fol. Dic, v. 3. p. 21.  D. Falconer, v, 2. No 220. p. 264.
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As to the benefit of difcuffion -among thofe bound to aliment—by the cafe
Prefton againft Liferenters of Airdrie, No 21. fipga, it was found, that two life-
renters upon an eftate, viz. The mother and grand-mother, were liable to ali-
ment the heir, pro rato, out of their hfercnts.--The four following cafes reg ard
the fame fubjeé’c of dlfcuﬂion. ’

1683. Nowmber 27
The Lairp of Kirkland agazmt His MOTHER and GRAND-MOTHER,

Tue Laird of Kirkland havmg nothing to live upon, purfued his mother and
grand-mother, liferenters of his eftate, for an aliment, both for bygone years and
in time coming.—1It being alleged for the grand-mother, Fhat fhe could not be
Liable for any part of the aliment, becaufe fhe had quit and given down 8oa
merks to her fon, the purfuer’s-father. 2do, That fhe. offered to aliment him.
And, 3tio, As to bygones, fhe could not be liable, there having never been any
procefs mtented therefor.—It was anfwered, That whatever fhe had quit to the
father, . was by paction ; and that notwithftanding thereof, the purfuer had no-
thlng to aliment him, the hall eftate being liferented, either by the grand-mother
or mother. ~ To the fecond, That he being an infant, his mother would be pre-
ferred to the alimenting of him, rather than his grand-mother ; neither was the
offer  to ahment relevant to elide the purfuit. Tue Lorps repelled the firft
and fecond defences, and fuftained the third defence, and aflvilzied from by-
gones ; and found, that the hferenter was not liable preceding the intenting of
the caufe Wthh was but newly intented.

Fol. ch 0. 1. p. 31.  Prefident Falconer, No 106. p. 74.

*X The fame demﬁon is thus reported by Harcarfe :

THz. hexr and younger children of the Laird of Kirkland, having purfued an
adtion of aliment againft their mother and their father’s ftep mother, by whom
the eftate was entirely liferented It was alleged for the faid ftep-mother, That
the had already given an abatement of 8co merks to the purfuer’s father; and be-
fore impofing any further aliment upon her their mother ought to give a propor-
tional allowance -out of her provifion. .

TrE Lorps did not refpeét the abatement given to the purfuer’s father, his
{tep-mother having yet an opulent jointure; but found, That the heir could
have nothing modified for years bygone, preceding the fummons, the defenders
having bona fide confumed their whole annuities thefe years. And the liferented
lands not being ward-lands, which by a@ of Parliament are exprefsly burdened
with the heir’s aliment, but lands holding feu or blanch, which are only made
lisble to the heir’s aliment by pradice, extending the act of Parliament ; 3 yet

they found, That the mother having alimented her fon, the heir, whofe property-
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