No 130.
gacds out of
his thop, in
pavment,
The creditor
foun i not
liablz to re-
peat to other
creditors, on
either of the
bankrupt fta-
tutes,

No 131,
Payments in
money by a
debtor to
fome of his
ereditars, .
found not re-
ducible upon,
the act 1621,

3
ic4

factor for Brook and Company, and alfo by Mr Bogle, truftee for Dawfon and
Lupton : Mr Bogle, in profecution of his diligence, being determined. to poind
the debtor’s goods, was prevented by his delivering him fuch quantities as was
thought would anfwer the fams charged for, which he gave to John Robertfon,
merchant in Edinburgh, to be kept for the ufe of his conflituents till they fhould
be difpofed of : Mr Gordon coming in a few days thereafter to Tweedie’s thop in
order to poind, found nothing therein for his purpofe, but, underftanding what

B
BANKRUPT.

~had been done, he arrefted in Mr Bogle’s hands, upoiy which Mr Bogle caufed

poind the goods.in the pofleflion of the faid John Robertion. _

Ih an action of furthcoming at Mr Gordon’s inflaneg, he mﬁﬁed That Mr
Bogle thould be hable to him in payment of the {fums due; to Brook and Compa-
ny, or-the value of the goods abftracted, upon the afls of Parliament 1621 and
1696, lince his nomdmg and payment was ‘difappointed by a voluntary deed of

‘the common debtor ; for though Mr Bogle might have had a legal way of ‘affec-

ing the goods vet he having neglected that, and contented himislf with 2 vo.

~ luntary conveyance, the law muft take place, and: the . puriuers legal dlhgence

be preferred.

It was answered for Bogle, That the p'\yment made by. the debtor was not vo-
luntary, fince it was to fecure himfelf from a caption and the bad- confequences-
of a formal poinding ; nor was it fraudulent becaufe made to a creditor equally
preferable by his diligence at the time of the delivery of the goods ; and there-

-fore.in no fenfe could. it fall under either of the flatutes.

Tue Lokos found that Tweedie, theé common debtor; .baing, apprehended by
a caption at My Bogle’s inftance, might lawfully pay Mr Bogle, by delivering

‘him goods to the value of his debt; and that Mz Bogle was 0ot hable W repet_e

on the adls ot Parliament 1621 or 16¢46.

[ This in..t,erlocutor_ waw@c}aimed againit, chiefly upon this ground, That it did
nat appear that.ever Mr. Bogle’s caption was put in execution : Tur Loruys
appointed the petition to ba anfwered ; but- partles agreed. ] Lo »

* Reperter, Lord Dun, Ad&. _‘}’o Hom Alt, Dun, Forbes. Clerk, Mickenwie.-
: Fol. Dic. v. 3. p. 52, Fddar,p 36
—————

1751.' Fanuary 26. '‘GEORGE FoRrBES, ggainst WILLIAM BREBNER.
Grorce Forzes, meichant in Aberdeen, ufed diligence by hornmg ag aum,
George Elmily, merchant there, his debtor, who, after being denounced, made
ayment to William Brebner, merchant there, and others, his creditors, of cer-
tain fums he owed-them: And thereupon George Forbes incarcerate- him ; and
having arrefted in the hands of thefe creditors, as debtors to Elmily ; and they
having deponed:-they were ot Ris debtors, but, on the contrary, had received
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payment of what Elmfly owed them ; he infifted for furthcoming of the fums
paid, alleging the payment was reducible, as being partially made, in defraud of
him a creditor who had ufed diligence.

THE Lorp OrDINARY, Isth inftant, aflvilzied the defenders. :

Pleaded in a reclaiming bill ; by the a& 1621, if a dyvour fhall make any vo-
Iuntary payment, in defraud of the more timely diligence of another creditor,
the creditor having ufed the firft lawful diligence, fhall have good afion to re-
cover what was voluntarily paid in defraud of his diligence : The Lords have fuf-
tained repetition of goods delivered by a bankrupt, in defraud of his creditor’s
diligence, 24th January 1715, Forbes of Ballogie againft the Creditors of Forbes,
infra b. t.; 1gth July 1728, Taylor againft Smith, infra b.¢. A bankrupt can
fell his eftate ; and if he can pay away the money among his favourite creditors,
it will render of little ufe the ftatutes for preventing partial preferences,

Tue Lorps refufed the bill.

Pet. H. Home.
Fol. Dic. v. 3. p. 52. D. Falconer, v, z. No 186. p. 225.

1758.  Fuly 21. GRANT against SMITH.

A pesror being prefled by his creditors, who were about to poind his effeds,
made partial fales to feveral of them of fo much of his corn, which was yet green,
as might be equivalent to their debts; and the corns were delivered to the buy-
ers by a fort of fymbolical tradition, on the {fport. Thefe corns were re-purchafed
from the creditors by a tenant, who, at the next term, fucceeded the debtor in
his farm. Another creditor, feveral months after, thinking that thefe fales could
be no bar to his diligence, proceeded to poind the corns, but was {topped by the
tenant who had purchafed them.—In a competition, it was pleaded for the poind-
ing creditor, That the law will not fuftain the voluntary and partial deeds of an
infolvent debtor ; and thefe fales muft be reducible upon the act 1621, as the pro-
perty could not be transferred to the purchafers, till after they came to take pof-

“{feflion of the corns, by reaping them, which was after the poinder’s diligence.

Answered, The fales were publicly made, and not clandeftinely to give a pre-
ference to particular creditors ; but fome creditors having their diligences ready
to poind, which would have made them preferable to this competing creditor, the
corns were fairly fold to them in payment of their debts, and delivered over to
the buyers, remaining upon their rifk.. ,

Tue Lorps {uftained the defences for the purchafers. . -

Fol. Dic. w. 3. p. 52, -
Vor. IIL. ' 6 R
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