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.No 199. flatute, fubjeaed to the debt; and that the fubjeffs, which the flatute fuppofes
to be affeded, are only the debtor's lands, or his goods, or the price thereof, none
of which comprehended his ready moneyi; and as none of the ftatutes do reftrain
him from fpending or fquandering his ready money, it would have been firange to
have reftrained him from- giving it to his creditors.

There was no occafion in this cafe to determine, what the cafe would be. of
payment made by delivery of moveables; though it was mentioned in the rea-
foning as a thing not to be doubted, that fuch payment would fall under the fla-
tute. (See No 131. p. 1042-)

Kilkerran,.(BANRPT.) N 15. p. 6z.

1751. 7anttary 29. AXDRW JoHNSToN against HOME6f Manderfion.

ALEXANDER HoME of Mandeifton, having become bound as cautioner with
and for Hugh Thomfon to the Britifh Linen Company for L. oo Sterling, by
boid dated the 20th July 1747, got, of the'fame date with the principal bond,
a bond of -relief by Hugh Thomfon, and:Georg' Burnet,: his: brother-in-law, in
which a brewery and cettaidl houfes in Edinburgh ai'e made qver .to bim for the
fecurity of his relief by Burnet, who himfelf had right to the fanie by a difpo-
fition without infeftment. In April 1748, Manderflon finding that Burnet was

become bankrupt, took infeftment, by executing the procuratory contained in
the difpofition by Bufnet's author to him. And 'Thomfon having alfo failed,
Manderflon paid the debt to the Britifh Linen Company, and took an affign-

ment.

Andrew Johnfton, creditor to Burnet in the fum of L. 55 Sterling, by bill
dated January 1747, infifted in a redudion, upon the at 1696, of the faid real
fecurity granted by Burnet to Manderfton. :And the reafon .of redudion was,
that the defender having taken infeftment after Burnet's notour bankruptcy, the
difpofition in his favours, by a claufe in the. ad 1696, mufL be cotfideged as ,of
the date of the fafine, and confequently null and void upon another claufe in the

ad, as beingflione juis a fecurity.granted to 4 prior creditor within threefcore

days of notour bankruptcy. Two anfwers:were made to, this reafon of redudion,
Ino, That the claufe declaring difpofi.tions, ,&c. granted by bankrupts, to be

reckoned as. of the date of the. fafines lawfully taken thereon, does not concern

nova debita, fuch as the prefent is, but only fecurities grafted to prior creditors.

2dg, That the claufe does n'ot,, at any rate, relate to the prefent cafe, which is a

conveyance of a difpofition upon which the bankrupt himfelf never was infeft:

whereas the words, as well as the fpirit of the claufe, regard only fubjpds in which

the bankrupts are. infeft.
With refped to the fidj point, the defender, becaufe of the difcrepancy among

the decifions of this Court, flated at great length the argument for.evincing that

the claufe does not relate to neva debita. It is obvious in the first place, that the
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whole intendment of this flatute is to fupply the defe6ls of the ad 1621, and to No 200.
complete the remedy, by tying up the hands of bankrupts from ading partially
among their creditors. All other ads of ordinary and extraordinary adminifara-
tion are referved to them; they can levy their rents, and fquander the fame;
they can borrow money and grant fecurity for the fame; nay, they can fell their
eilates for a juft price. Hence, as the plain intention of the ftatute is, to prevent
partiality with regard to creditors, every dark and doubtful claufe muft be fo in-
terpreted as to relate to that cafe, and, not to a cafe which the ftatute had not in
view, which is that of borrowing money, or of felling land, and which plainly-
is not reached by any other claufe in the flatute, if it be reached by this.

In the second place, the claufe is fo conceived, that it is only applicable to fe-
curities granted in favour of prior creditors; for it fays exprefsly, that difpofi-
tions, heritable bonds, &c. fhall only be reckoned to be of the date of the fafine,
as to this cafe of bankrupt. Now, the circumitance of bankruptcy is of no
earthly weight, but fingly with regard to fecurities granted to prior creditors : It
is of no importance in the cafe of bankruptcy, what is the date of a bond of
borrowed money, feeing it is true in law that a man, even after his notour bank-
ruptcy, may borrow money.

But what the defender principally refts upon, is the following confideration,
that, if the claufe in queftion be found to relate to nova debita, it will have a
ftronger effea than any perfon who efpoufes that interpretation can juflify. It
muft not only cut down heritable bonds for money inflantly advanced, where in-
feftment has been long delayed, but it muft cut down every fuch heritable bond,
with regard to real fecurity, where infeftment is taken within threefcore days of
the bankruptcy, though there be no delay in taking infeftment. The claufe
makes no diffinaion whether the infeftment taken be recent or not : It is enaded
in general, ' That as to the cafe of bankrupt, all difpofitions, heritable bonds,

&c. flall be reckoned to be of the date of the fafine lawfully taken thereon.'
At this rate, an heritable bond granted 61 days before the notour bankruptcy,
for money inflantly advanced, upon which fafine is taken two days thereafter,
muft be annulled, at leaft as to the infeftment : Nay, a creditor who lends his
money during the-runhing of the threefcore days, upon an heritable bond, muft
lofe his preference, though he take his infeftment without delaying an hour; for
there muft always be fome interval betwixt the date of the bond and the date of
the fafine. It clearly follows from this argument, that the claufe uinder confide-.
ration cannot relate to nova debita; for, if it did, no man could have the leaft
fecurity to lend his money to a bankrupt, or for 6o days before the bankruptcy;
and yet this confequence was never maintained, nor imagined to be law.

And this opens another view, which is, that unlefs this claufe were intended
to prevent the borrowing money, or felling land within threefcore days of bank-
ruptcy, which certainly never was intended, it would figrfify nothing to extend
it to nova debita. All that this claufe enads is, that the bond fhall be of the
fame dame date with the fafine : Be it fo; the bond is ftill effedual, and the in-
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No 2o. feftment upon it; unlefS it can be maintained, that the commerce of borrowing
money within threefcore days of bankruptcy is difcharged. Had fuch a thing
been intended, the legifiatuie would not have left it to be implied by dark and
doubtful inferences. But when the claufe is confined tofecurities granted to cre-
ditors, the meaning comes out clear and perfpicuous : To declare, that a fecurity
granted for a prior debt fhall be held of the date of the fafine, is, in other words,
to declare, that not only fuch fecurities granted within threefcore days of the
bankruptcy, fhall be annulled; but alfo, that thofe granted before fhall have no

preference as real fecurities, if infeftment be not taken before the threefeorp.

To bring nov.2 debita under this claUfe, a feife is given to it, which is very
much firained. It fignifies nothing to make an original heritable bond to be

confidered as of the date of the fafine, though this is allthe flatute fays: In or-
der to come at a challenge, the heritable bond muft be fplit in two; the date of
the perfonal obligation is left entire, and the acceflfory real fecurity isfiflionejuris
made to be of the fame date with the fafine; and the b9nd being thus metanor-

phofed into a filitious corroboration- the former claufe Qf the aa is made to firike

againift it, as if it were a fecurity granted for a prior debt. But not to infift upon

it, that there is not the leaft foundation in the clarfe for this confiruaion, it mufl
be obferved that the reafoning is applicable to heritable bonds only, and not to
difpofitions of land, where the price is paid at the time of the purehafe : No
flight of hand can convert fach a right into a corroboration, when there is no debt

fabfifting to be corroborated. Will it be faid then, that the claufe in queffion

was intened only to force a creditor, who has an heritable bond, to take infeft-

ment ? This cannot be, becaufe difpofitions and heritable bonds are put upon the
fame footing : And if it mufl be admitted, that difpofitions in this claufe can

only mean difpofitions granted in fecurity, it muff follow, that heritable bonds in
this claufe muft alfo mean heritable bonds granted in fecurity.

With regard to the fecond point, the defender infifted, that it is evident, both
from the words and fpirit of the claufe, that it only regards deeds granted by
bankrupts infeft in their eftates. The words are, ' Likeas, it is declared, that all

difpofitions, heritable bonds, or other heritable rights, whereupon infeftment
* may follow, granted by the forefaid bankrupts, fhall only be reckoned as to

this cafe of bankrupt, to be of the date of the fafine lawfully taken thereon,
without prejudice to the validity of the faid heritable rights as to all other

* effeas, as formerly.' Here the words are plain, that fuch difpofitions, herit-
able bonds, &c. are only comprehended, whereupon infeftment may follow, and
upon which'fafine can be taken. Thefe can only be difpofitions, or heritable
bonds, containing procuratories or precepts, where the granter himfelf is infeft.
A conveyance of a difpofitioe, or of an heritable bond, is not a deed upon
which infeftment can follow, or which can be the warrant of a fafine ; becaufe
;uch a conveyance never carries either procuratory or precept : The fafine is not
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taken upon the conveyance; but upon the deed which is conveyed, containing No 200.
procuratory and precept.

Nr is this confirudian fupported by the fpirit more than by the words of the
claul.k If the claufe have any meaning, it muft be to compel creditors to take
infkftibenit, in order to put others upon their guard who deal with the debtor,
that they tay not truft their money upon the faith of what muft appear to them
a free Rind, whea it way be pre-occupied by. heritable fecurities upon which in.,
feftment may be taken in an intant: Nbw this view is only applicable to the
cafe *hed- the dbtor is inifeft, becaufe no man can truft his money upon the
faith of a perfonal right to land in his debtor, which may be qualified by a back-
bond, or in a hundred different ways, to render it of very little fignificancy;
but where a debtor-is infeft in a land .eftate .people truit him with their money
upon the faith 6f the records, findibg there no notification of any incumbrance:
Aid the fthtute; jifUty jealous of private deeds betwixt-a perfon in labouring cir-
ct~iiuflante and hi favouriteg, ghie no preference to fecurities granted by the
batikrupt out of hit -elate, where they are kept latentj and infefttnent only taken
afttif bnkiiptcy: But it feerns untneeefary to enlarge upon a point which has
been folemnly decided in this Coutt, JzAnUary i734, Creditors of Scot of Blair
contraGharteris of Amisfield,(itfrd b, t.)

The Judges were unanintis to alibibie from- the reddaion, but they differed
about the ratio decidendi. Arniflon give it upon this point, that the claufe mak-
itg difpolitibns as of the date of the fafines, relates not to nova debita.-Elchies
was bofa different opinion, moved prinipally by the decifion. 19 th June 1731,
Creditrhiof MetchiAton contra olonel-Chirtetis, (infr h. t.) but was clear for the
defender upon the other point, That Buthet was not infeft.-Arnilton again, upon
this point, thought it was the fame, ineft -t: ot infeft.

Rem Decb V. 2. No 120. p. 246.

* . Falcone reports the fati cafe :

Grop6 tokBU T, brewer in Edifibutgh, wat debtor to Andrew Johnfion, mer-
chant in Aliflruthet, 551. Sterling pkr bill, dated d January 1747, payable two
months thereafter.

Hugh Thomfon, Weaver in Canongate, Burner's biother-in-law, and Alexan-
der Home of Manderflon, became bound, 20th July 1747, to pay to the Britifh
Linen Coinpadiy, on demand, -at any time after fix months from the date, loci.
Sterliag, credit funifihed to Thonifbd : For which, of the fame date, Burnet and
Thomfon granted to Manderflon their bond of relief; and Burnet difponed to
him in fecurity, a tenement in Edibirgh, which had been difponed by the pro-
prietor,, to-a perfon who difponed it to him; but there had yet no. infeftment
beentaketi on the conveyance.

AadrewJohnflon rendered Burnet bpnkrupt by diligence, 9 th Ocober 1747,
and Manderfton completed his right 1y infeftment, 14th April 1748.

7E2
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No 200. Johnfton purfued a reduction of Burnet's difpofition to Manderfilon.
Pleaded for the purfuer : Manderflon falls to be confidered either as acquiring

diredfly from Burnet, and then there was no caufe for granting the difpofition;
for though he was cautioner for Thomfon, yet there was no caufe intervened be-
twixt him and Burnet; confequently the difpofition was gratuitous, and fraudu-
lent, after contrading debt: Or, as acquiring from Thomfon, who acquired from
Burnet; and then, though there intervened a caufe betwixt him and Thomfon,
yet as Burnet's fuppofed difpofition to Thomfon was gratuitous and reducible, fo
is Thomfon's to the defender, who knew the relation betwixt them, 24 th Janu-
ary i68o, Crawford againft Ker, No II8. p. ioi2.

To this argument the defender made no anfiver.
Pleaded further, the difpofition in fecurity is to be held of the date of the in-

feftment taken thereon; and is reducible on the ad of Parliament 1696.
Pleaded for the defender: This ad regards only fecurities granted for old debts,

not new contradions; and if the ground of debt arofe on granting the fecurity,
it imports not whether the infeftment was delayed to be taken till bankruptcy
fipervened; or whether the debtor was already bankrupt or not, 19 th January
I726, Chalmers againft the Creditors of Riccarton, (infra b. t.)

2dly, The claufe in the ad does not relate to difpofitions of perfonal rights,
anno 1734, Creditors of Scot of Blair againft Charteris, (infra b. t.)

Replied: The difpofition in fecurity is held to be of the date of the fafine, with-
out prejudice to the perfonal obligation : And thus the contrading the debt

being of a prior date, the difpofition comes to be for a prior debt, and reducible,
12th December 1717, Duncan againft Grant of Bonhard, (infra b. t.); and 19 th

June 173 r, Creditors of Lowis of Merchiffon againft Charteris, (infra b. t.) Bur-

net's binding himfelf perfonally to Manderflon for relief was a new debt; but the

real fecurity being to be held of the date of the difpofition, was a fecurity grant-
ed for a prior debt.

Observed, That it was once thought perfonal rights being conveyed, the difpo-
ner was denuded; from which it was a confequence the ad did not relate to dif-

pofitions of fuch rights; but it being now found that. perfonal rights might be

difponed to different perfons; and the firft completing his title by infeftment,
would be preferred; the fandion of the ad was applicable to fuch difpofitions.

THE LORDS found that this cafe did not fall under either the ad of parliament

1621, or that of 1696.

Reporter, Elchies. Aft. Swinton. Alt. H. Home. Clerk, Forbes.
D. Falconer, v. 2. No 189. p. 227.

*** The fame cafe is alfo reported by Lord Kilkerran:

Huan THOMSON weaver having obtained a credit from the Britifh Linen-Com-

pany to the extent of L. oo Sterling, for which he and Home of Manderflon

granted bond to the Company on the 2oth July 1747; of the fame date with the

faid bond, Hugh Thomfon, and with him George Burnet, granttd bond of relief
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to Manderflon, in which a brewery and certain houfes in Edinburgh were difpon- Np ao
ed by Burnet to Manderflon, in fecurity of his faid relief; whereupon Mander-
lion took infeftment upon the 14 th April 1748.

Andrew Johnflon creditor to Burnet in the fum of L. 55: 10. Sterling, confti.
tuted by bill dated in January 1747, purfues a redudion of this heritable bond,
upon the ad 1696; on this ground, that Burnet was become notowurbankrupt, in
terms of the faid flatute, before Manderflon had taken fafine on the bond; and
by an exprefs claufe in the ftatute the bond- was to .be confidered as of the date of
the fafine.

Two anfwers were made, imo, That the faid claufe in the flatute, declaring dif
pofitions by bankrupts to be reckoned as of the date of the fafing, concerns only
fecurities granted to prior creditors, but does not concern-nova debita, fuch as the
debt was, for which the prefent fecurity was granted. 2do, That the claufe in
the ftatute regards only fubjeafs in which the bankrupt-difponer. is himfelf infeft,
and on whofe difpofition therefore infeftment may follow; fo the words are,

That all difpofitions, heritable bonds, or other heritable rights, on which infeft-
'ment may follow, granted by-the forefaid bankrupts,: fhall only be reckoned as

'*to this cafe of bankrupt, to be of the date of the fafine lawfully taken thereon.'
Whereas in this cafe no infeftnent at all could follow on Burnet's difpofition, his
own right being only a tranflation from Burnet of Logie, who derived -right from
one Moffat, the perfon laft infeft, containing procuratory of refignation, and on,
which procuratory it was that Manderflon's infeftment proceeded,

THE LoRDs, without exprefling on what point they put their judgment, in
general found, ' That the cafe did not fall under the ad of Parliament. 1696, and

affoilzied from the redudion-
Upon the firft point, the deciflons had varied: it was found, ith Dbecember 177,

Duncan againft Grant of Bonhard, (infra b. t.) that an heritable bond, which bore
date fome time before the bankruptcy, though granted for ready money, was
void and null as to the point of bankrupt, in refped the fafine had not been
taken on it till within fixty days of the bankruptcy, and fo was to be confidered
as granted of the date of the fafine; when the Lords feem to have underflood
the flatute as intended to oblige creditors to publifh their rights by taking infeft-
ment, whereby others might be put on their guard; without diftinguilhing, whe-
ther the feturities were for old or new debts; the contrary whereof was found
i9 th January 1726*, viz. That the ad 1696 concerning bankrupts reaches only
fecurities granted for former debts and not nova debita.

The like queftion again occurring, 19 th June 1731-j-, where the heritable bond
had been granted in 1721, and fafine not taken on it till the 1727, within fixty
days of the debtor's notour bankruptcy, the Lords found; that this bond, dated
fo long before the bankruptcy, fell under the ad 1696, that claufe init being
intended in pwnam of him who kept his precept of fafine latent; and it may be
remembered that the Court at that time put this upon a reafoning too firained to

* Chalmers againft Creditors of Riccarton, (infra b. t.)

f Creditors of Merchifton agaiAft Charteris, (infra . t.)
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No 687 be thinintained. There is no denying that the flatute reaches only fecurities for
forher debts. The words are, ' All difpofitions, &c. made and.granted in favour

of his creditors, &c. in preference to other creditors to be void.' But to bring
the cafe within the defcription of a fecurity for a former debt, they confidered
the perfonal dbligation for the money to be of the date it bore, but confidered
the acceffory real fecurity to be of the date of the fafine, and fo to be a fecurity
for a former debt.

But this confirudion appearing to be altogether imaginary, and to have no
foundation in the flatute ; the Lords were now unanimous that the flatute did
not reach nova debita.

They confidered that the flatute was only inteaded to fipply the defeds of
the a& 06 i, and to prevent the debtor's giving fecurities to fome in prejudice
of his othir prior creditors; that he neverthelefs remains to have power to exer-
cife-all otheRi aas of orditaty or extraordiiary adiniflration, and therefore may,
harever iotour bankrupt, borrow money and grant fecurities for the fame, or he
may fell his land for a juft price paid, whereof no creditor can complain, as the
baikrupth funds are not thereby leffened. -3.ut to fuppofe the claufe in the fla-
tute, which enads, that the difpofitions br affignations thall be held to be of the,
date of the fafine, did extend to fuch nova debita$ were to fuppofe, what no body
ever dreamed of, that the ftatute was intended to retirain the commerce ,of bor-
rowing money by bankrupts; for as the claufe makes no diftinaion, whether the
fafine be taken recently or not, a creditor who lends his. money upon heritable
fecurity, during the running of the 6o days, would lofe his preference though he
took his infeftment without delaying an hour, as there muff always be fome in-
terval between the date of the bond and the date of the fafine.

And to add but one confideration more, the moft fanguine advocates for ex-
tending the flatute to nova debita can have no pretence for underfianding it to-
comprehend irredeemable difpofitions for a price paid; and. furely, if the ftatute
had been intended to oblige creditors, even for nova debita, not to defer taking
their fafine, or in penam, to be fubjeaft to that certification in the ftatute, it muft
have, with equal reafon, done the fame with refpea to the fafines upon irredeem.
able difpofitions.

As to the 2d point, Whether the claufe in the flatute refpe6ts only difpofitions
to fubje6ts whereih the bankrupt himfelf was infeft ? The LORDS were not fo un-
animous: That it did only refped fuch, was found in the 1734, Creditors of Scot
of Blair contra Colonel Charteris, (infra b. t.) which was faid to be agreeable as to
the words, fo to the fpirit of the law; as it is only to fach fubjeas as a debtor is
infeft in, that creditors are fuppofed to truft. Others again doubted if this was
a juft conthrudion of the flatute; for that the words might well bear a more ex-
tenfive conftrudion, that every deed, by the means whereof tie creditor was en-
titled to obtain hiifeilf infeft, thould fall under the claufe in the flatute : and as
to the decifion 1734, as it was fingle, fo as the law was then fuppofed to fland,
that by the conveyance of a perfonal right, the granter was fully denuded, there
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was mpre reafon for fo pding, than riov, tlat, fince the decifion in the cafgof

Roll of Blackwoodhpufe , it is the firft infeftment that canries even fuch pefon

right. But be that a it will, tle LORDS, as has been faid, gave no fpecia Iut4 -

muent upon it,
Kilkerran, No 17. P. 64.

11759. JulyN 6.

ROBERT SYM, Truffee for JACKSON'S CREDITORS, against GEORGE TKtoMSONrI

JACKSON, a confiderable- merchant in Dalkeith, had due to himin the nprth of

England debts to the amount of above L. 8Q0 .

In Odober 1752, findiig his circumftances delperate, he went, with Thomfo,

-one of his creditors, f6r afeiv.days into the north of England; where he granted4

to Thomfon an affignment, in the Englifh form, of the above debts; and then

both returned together to Scotland.

Within fixty days after, this afignment, Jackfon became notour bankrupt, in

terms of the law of ScotlainLd-

Robert Sym, afting as trudtee for the other creditors of Jackfon. brought a re-

dudion -of this dAfignment, as granted fraudfully to their prejordice by Jackfon.

Pleaded for the tru~fee for the creditors, The affignment was an offence and

fraud at common law. Wlien a man becomes bankrupt, equity points out, that

his creditors fhould all get their fhares of his effeats, according to the meritsof

their refpedive debts. The ftatutes of bankruptcy in England bring in all credi-

tors equally. The fame is the law of Holland and France; and indeed of all,

commercial nations. The flattites of Scotland, the a3s of federunt, the decifions

of the court, have all, for a long time, been favouring the equality of creditor :

but, in the prefent cafe, this equality has been broke, and a-fraudfaulpreference-

granted to one creditor to, the prejudice of adR the: reft.

2do, The affignment is teducible on the aa 1696. Tliat 4a proceeds on a

narrative, ' That notwithftanding the aas of Parliament already made againfit

fraudful alienations by bankrupts, in prejudice of their creditors; yet their

frauds and abufes are 1till very frequent.' Here the narrative makes now dif-

tinaion whether the fraudful alienation has been made in Scotland, or has

been made in a foreign country : all it regards is,, whether a fraud has been

committed, and whether it can come under an aft of Parliament in Scot-

land. This. fatute goes on, and enaas, or rather declqres, * That. all and.

* whatfoever voluntary difpofitions, affignations, or other deeds, which thall be

4 found to be made and granted, diredly or indirealy, by the forefaid dyvor

I or bankrupt, either at. or after his becoming bankrupt, or in the fpace of

fixty days before, in favour of his creditor, either for his fatisfadion or further

fecurity, in preference to other creditors, to be.void and null.' Here the flatute-

makes no diftinaion, whether the affignation by the bankrupt, to the prejudicew

* Rern. Dec. v. 2. No 8. p. 25. VOc COMPETITION.
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