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And these reasons both of them take place equally, whether the cautioners be
bound in the same, or in different bonds. 2do, Where a cautioner grants a bond
- of corroboration singly; the presumption is, that he interposes at the desire only
‘of the principal debtor; unless the contrary be expressed. And lastly, where a
cautioner in the original bond jpins with a new cautioner in-4 bond of corrobo-
ration, without qualifying at whase desire or request, or for whose behoof, this
bond of corroboration is granted, the presumption is, that the interposition is at

the request of the principal debtor, or for his behoof. And the foundation of

‘this presumption is, that, if either had a view to a total relief, he would not
-have failed to provide it- to himself by a clause of relief, or at least to narrate
the true res gesta, viz. that he interposed at the other’s request.
¢ Tue Lorps adhered to the Lord Ordinary’s interlocutor.’

 The President urged this topic in favour of the interlocutor, that it is to be
considered cujus negotium geritur. Here, James Pollock not being antecedently
bound, and the principal debtor being dead, the presumption must lie, that
James Pollock gave his credit to relieve Sir Robert from diligence. Tinwald
said, that, by this argument, a new cautioner should have a total relief in eve-
ry case against the cautioners in the original bond ; for, by interposing his cre-
dit, which of course supersedes execution against all the obligants, it may be
' said, that eorum negotium gessit. Elchies was violently against the judgment.

B - Rem. Dec. v. 2. No 71. p. 110.

752, MarGARET FaLIE ggainst EarL of . Rornzs.

MARGARET. FAIRLIE, in the right of her deceased husband William Hay, who
had become bound in great sums as cautioner for the Earl of Rothes, insisted
in a process against the Earl for relief, and obtained an interlocutor from the
Lorp ORDINARY, ¢ decerning the defender to free and relieve her of the whole
¢ debts contained in a list amounting to L. 4029 Sterling of principal ; and for
"¢ that end, to make payment to the respective creditors, so asthe pursuer may

¢ obtain her husband’s bonds and bills retired, or a sufficient discharge thereof.’
The pursuer thereafter insisted, that the defender should be decerned to pay to
her the sums contained in the foresaid lst, that she might apply the same for
Her relief. It was answered for the defender, That an obligation of rélief is a
Jaétum prastandum ; to perform which, there can be no other compulsxon but 4
‘charge of horning, denunciation and caption ; that it is. net in the power of thls
Court to substitute any compulsxon in place of what is Jprovided by common law ; H
and that the demand of paying the :sum to the pursuer, in order that she may
relieve herself, is not founded .on the obhgatlon of relief granted by the defen-
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der to the pursuer. It was replied, That the compulsion provided by common
law, though sufficient in common c¢ases, cannot.be effectual in the present, or
rather there can be no such compulsion in the present case, peers being privi-
leged against captions by the articles of union ; and escheats upon denunciations
for civil causes being taken away by the late statute. This ; point being new and
singular, was taken to report, and the topics urged for the pursuer, were what.
follow. :

In point of fact she premised, 1mo, The causualties of single and liferent es-
cheat, incurred by horning and defunciation for civil causes, are taken away
and discharged for ever, by act 20th Geo. 1L. entituled, ¢ Act for taking away
¢ the tenor of ward-holding in Scotland,” &’c. And that not only when the:
horning proceeds upon a liquid ground of debt, but also when it is for perfor-
mance of obligations ; for so the act declares. 'The denunciation then upon a
charge of horning for a civil cause, is rendered by this statute rutum Sulmen, 1o
better than a simple charge of horning, or than a decree without a charge 2do,

- Peers being, by the articles of union, privileged agamst personal attachment,

the compulsion by caption cannot take place against them. And lastly, The
defender’s estate being strictly entailed, and the debts in question not being ef-
fectual against the entail, the defender’s death will reduce the pursuer and her
children to beggary, if she obtain mot relief from the defender himself.

Thus stands the pursuer’s case ; and even abstracting from her peculiar cir-
cumstances, the case in” general well merits the attention of the Court. The
strongest compulsion for performance of facta prastanda, viz. the penal conse-
quences of a denunciation, are taken away with regard to all the lieges; and
peers, who are a numerous body, are not subJected to caption. The compul-
sion of the common law being thus removed,. it is the provihce of the Court of
Session, as a court of equity, to provide another remedy ; and can one more
proper be invented, than to decern the debtor to pay to his cautioner, in order-
that the cautioner may relieve hxmself by makmg payment to the: credxtor{
"I'his very thing ought to be the consequence of the interlocutor obtained by
the pursuer. By that interlocutor, the defender stands bound to relieve her :
The next step is,” to assign him a day for performance ; and if he fail, the last
step is to decern him to pay to the pursuer herself These different steps. natu-
rally follow one after another, in order to fulﬁl the bond of relief.

"This power of the Court, as a court of equity, gave existence to adjudications
cognitionis causa, to adjudications in security, and to many other diligences.
which have no foundation in common law ; and no case callslouder for a remedy
than the present. Let an ad_]udmatlon in implement be attended to in particu-
dar. This process was invented by the Court of Session, to make effectual mi-
nutes of sale and dispositions of land not containing procuratory nor precept.
Yet a remedy in these cases was much less necessary than in the present ; for
when an adjudication in implement was intreduced, the compulsions of denun-
ciation and caption were in full vigour.
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The remedy introduced by the act of sederunt 1582, to enforce performance
of decrees for liquid sums, is not less remarkable. Before that period, no execu-
tion was competent upon liquid debts, other than poipding, apprising, and ar-
restment ; but the Court observing, that defenders did often secret their effects,
in order to disappeint their creditors ebtaining decrees against them for liquid
sums, did enact, that letters of hormng as well as of - pomdmg, should be direc-
ted upon such decrees. The Court will also have it ip their eye, that when our
Peers were exempted from personal execution by the unien, whereby a secend
diligence against them as witnesses was rendered ineffectual, a réemedy upon
that occasion was invented, which is to appoint them to appear under a penalty ;
and this remedy, though extremely ratiorial, was an act of power as great, if not
greater, than that now contended for.

It shall only be added, to enforee the present demand that the pursuer isin a
more favourable case than ever again can exist. After the ward-act, it is the
cautioner’s own fault if he provide not to himself a clause in his bond of relief,
obliging .the debtor to pay the money to him, inorder to relieve himself; which
is a most rational precaution, where the remedy provided at common law is ta-
ken away. Butin the present.case, William Hay became cautioner ata time
when the law provided him a compulsion to force the principal debtor to pay
the debt, for he died before the ward-act had a being ; and if the remedy com-
petent to him and his representatlves be taken away by statute, it is but com-
mon justice that another be put in its place.

It was suggested in behalf .of the defender, that the pursuer had a remedy in

ber power, which was to. apply her own funds for payment of the debts, and to
take assignments upon which she can proceed to execution. But in the Sirst
place, this is no remedy at all to enforce performance of a Sfactum prestandum :
It is not a remedy that obliges the prmcxpal debtor to pay, in order to relieve the
‘ca(ugxoner 1t is the quite contrary ; it is saying to the cautgoner, he is to have
" no relief as. cautioner, but must pay the debt in order to claim as creditor. And
in the pext place, it is frequently difficult, and in the present case impracticable,
to use this remedy ; for the pursuer has neither credit nor funds sufficient.

The pursuer. concluded wich the following pbseryatxon, that in borrowing mo-
ney, the -cautioner has mndeed an opportunity to demand a bond, obliging the
prmcxpal deb’cor to make- ‘payment to him for his relief; but-in many cases there
is no such oppormmty ; as, for example, where a decree is taken against an heir
- for a moveable debt. ‘This question therefore is of general importance.

ThlS question was delayed through hopes of an.accommodation ; and perhaps
the - pu.suer will: net. have occasxon to demand the Judgment of the Court. See
- Przr.
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