Sxer. & ‘ PASSIVE TEYLE, o o712

¥.* D Paleoner reports this case.” - -

1747 November 24 ~Wisiram HiNprrsoN in Gueltryhill was appoint‘edr

factor, Jecs tutoris, to the children of Quintin Dick, ever the eﬁ'ects of their fa—
ther and grandfather Joha, who had survived his son.
‘Elias Cathcart, merchant in Ayr, and Mary Machutcheon, his spouse, being

creditors to John Dick; pursued the children and their factor, as vitious intro-

mitters with his effects.
Plkeaded in defence, That the action on the passive: tnles was mcompetent
against the Lord’s factor, and the children were incapable of intromission.

. The Lorp OrpINaRY, 2d ]uly 1746, “ In respect the pursuer’s procurator 7

d»d not offer to prove the passive titles against the chxldren assoilzied all the
defenders from that instaree.”

" Pleaded in a reclaiming bill; A factor, loco tutoris, must be liable in the
same manner as a tutor; if he has -iritromittgd reguL&ry,,hé and l}is pupils are

liable in walorem, if itregulaily, he'is liable as vicious intromitter, and they to,

the value of his intramission ; the creditor here has no ether method of getting

payment of his debt ; for ke cannot confirm, as executor-creditor, these sub--

_jects, which, by the Leoubs authority, the factor is in'possessien of ;’and if he
did, he would not get them intto has possession,
. Answered, A factor is by the act of sederunt directed only te confirm, if ne
‘cessary ; and thevefore, if he intromit witheut confirmation, he cannot be sub-
-ject to a passive title ; he is hahle as tutor, but a tutor is not bound to pay till

a debt is comistituted against his pupils; so the pursuers may constitute their -

“debt by a decreet of cognition, and then apply for.a warrant upon the factor.

Observed on the Bench, That the factor’s intremission did not subject him to
a passive title : That the defunet’s effects could not be affected by the creditor

without a title, and thesefore he eught to confirm, in which method other cre-

~ ditors would have an opportumty e£ applying to be conjoined; and then pursu.e.
the factar.

THE LORDS dld not sustain actlon. .

Act. A Macdoval, - Alt. H. Home.. -
: : : D. Falconer; v. 1. No 210. p. 2g0.

*.* Lord Kames's report of this case is Ni 20. P. 2142, voce Cnmroxs
of a D“EFUNC

~

1752. February 26. Lapy Jane Scorr aLgaz"n.gi Duke of BuecLrugn. |

~ Awne Dutchess of Buccleugh had, in Scotland, besides the family-estate

which was entailed, a considerable estate of her own purchasing. In the year
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1931, she came to a resolution to provide the children of the Duke of Buc-
cleugh, her grandson, in number three, Francis, afterwards Earl of Dalkeith,
Lord Charles, and Lady Jane. She settled the separate estate upon the Earl
She granted a bond of L. 20,000
Sterling to Lord Charles, and the heirs of his body ; whom failing, to the Earl
of Dalkeith, and the heirs ‘of his body ; whom failing, to Lady Jane, and the
heirs of her body. For security of the sum in this bond, Lord Cha}'les was in-
feft in the separate estate, and, at the same time, the Earl of Dalkeith was in-
feft in the separate estate as proprietor.

Lord Charles died in July 1744, whereby the succession of the same bond
opened in favours of his elder brother, the Earl of Dalkeith ; and, at the same
period, there was a-family transaction betwixt the Duke and the Earl, by
which, provision was made for payment of the family-debts, and the entailed

estate was made over to the Earl, upon condition of granting a bond of pro-

vision to his sister Lady Jane. And as it was not safe to contract debt upon
the family estate, which was entailed, the bond was executed in the following
terms : The Earl “ bound himself, and the heirs succeeding to him in the he-
ritable bond granted by Anne Dutchess of Buccleugh to Lord Charles, to pay
to his sister Lady Jane the sum of L. 15,000 Sterling, to the end that she
might, upon the said obligation, charge him te enter heir in special to his bro-
ther Lord Charles, and thereupon obtain an adjudlcatlon of the heritable bond
redeemable upon payment of the said L. 15,000, with interest. ’ And it 1s spe-
cially provided and declared, that no diligence should be competent upon this
obligation against the person or estate, veal or-personal, of the granter, except
the foresaid heritable bond granted to Lord Charles.”

In pursuance of this obligation, the Earl was charged to enter heir in special
to his brother Lord Charles; an adjudication was brought, and nothing re-
mained to 'éomplete the pursuer Lady Jane’s right, but decerning in the adju-
dication, when, to the great misfortune of the family, the Earl was carried off
by a sudden illness in April 1750, leaving an infant son his heir; and as the
tutors did not think themselves impowered to grant any deed, a process was
brought at Lady Jane’s instance, concluding against the infant, .that he ought
to be liable upon the passive titles for payment of her provision of L. 1 5,000.

Thopgh her claim was equitable, and was entitled to the utmost favour, the
difficulty was great to find a medium upon which the infant could be made
liable. He was not liable as representing the Earl his father in the family-
estate, or in the moveables; be@use, by the tenor of the Earl’s obligation, it
was confined to the single purpose and effect of attaching Lord Charles’s per-
sonal bond ; and all other subjects belonging to the Earl are freed from this
claim. Neither could he be liable as heir in the said heritable bond, because
his title must be made up as heir to his uncle Lord Charles, who died last vest
and seized in the same. Nor cculd the act 1695 aid-the pursuer, because the
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Eart did not survive hlS bréther three year ; and consequently, 1t could not be

quahﬁed that he was three years in possession of the said bond.
It occurred to me: as the only medium concludendi against the defender, that
as it was the Earl’s intention declared in a formal writing, -to give his sister

a right to the heritable bond; to the limited extent of L. 1 5,000 Sterling, the '

Earl's heir who: has succeeded to the heritable bond, though net in right of
his father, ought to be decerned ‘in" equity to pay Lady Jane’s provision, as far
as he is Jucratus by his father’s succession ; that is, to the extent of the per-

sonal estate, and all that is derived to him from his father, except what is en-
tailed. ~ And this I observed was the same medium that subjects a man who is

lucratus by his marriage to pay his wife’s debts after her death
:Elchies took a shorter road ; he implied an obligation upon the Earl of Dal-
keith to make Gp titles to the heritable bond, and to convey to Lady Jane for

* security of the L. 15,0003 and he thought the def‘endpr his heir, was liable to

implement this obligation. . And accordmgly, upon this mcdxum the Lorbs
pronounced the following interlocutor :

“ In respect that the succession to the heritablé bond has, by the death of
the Earl of Dalkeith, devolved to the defender; and that the defender is heir
‘served and retoured to the Earl his father, ‘and has succeeded to him

in all his other estates; therefore find the defender liable to im.rform and

make good the obhgatlon for L. 15,0c0 Sterling, granted by the Farl of Dal-
keith to the pursuer, 50 as eﬁectually to nge her sec’urlty in the herntable
bond.”

I am not satisfied with the ratio (k’czdendz In the deed granted by the Earl
to his sister, I can find no obligation upon him, expressed. or implied; to make
up titles ;. but the contrary, for the express agreement is, That the titles should

be made up in Lady Janes person by a charge to enter heir and adjudica~ -

tlon
: Foich'v4p4o SelDec No4p5

LRk Th1s case is reportcd in the Faculty Collectlon

ANNE Dutchess of Buccleugh was possessed of the famxly-estate under a strict

entdil ; but having purchased the lands of East-Park, and several other lands, ~

she; on the 13th April 1731, executed a settlement theéreof in favours of her
great—grandson Francis, afterwards Earl of Dalkeith, eldest son of Francis Duke

of Buccleigh, and the heirs of his body ; whom failing, to Lord Charles Scott, -
' ‘second son to-the. Duke; and the heirs of his body ; whom failing, to the Duke _

" of Buccleugh, and the other heirs therein mentioned, subJect to the condmons,
and clauses irritant and resolutive, usual in strict entalls Upon this settlement

the Earl was infeft.
- Of the same date - with the settlement the Dutchess granted a bond for

L. 20,000 Sterling, payable by her Grace, her heirs and suyccessors w hatsomeves,

No 69.
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to the said Lord Charles, and the heirs of his body ; whom failing, to the said
Francis Earl of Dalkeith, and the heirs of his body; whom failing, to Lady
Jane Scott, eldest daughter to the Duke of Buccleugh, and the heirs. of her
body ; whom failing, to return to her Grace, and her heirs., The bond con-
tains an obligation to give infeftments in the lands of East-Park and -others,
purchased by the Dutchess, for security of the payment- of the said provmon 5

‘and, in consequence thereof, Lord Charlés was infeft.

. Lord Gharles Scott died in the month of July 1747, and thereby the succes-
sion of the foresaid bond opened to the Earl of Dalkeith; and, on the 15th of
of August 1748, the Earl granted a bond of provision to his sister Lady Jane
Scott, narrating the foresaid L. 20,000 bond, and* that the succession thereof
had fallen to him, and that the said Lady Jane was unprovided by her fa-
ther, and therefore “ obliging himself, his heirs and successors, in the fore-
said heritable bond of proVision, to content and pay tp.the said Lady Jane, her
heirs, &c. the sum of L. 15,0c0” at the terms mentioned in the bond, with
annualrent, &c. “ to the end she might, upon the said obligation, charge him
to enter heir in special, to his brother Lord Charles, and might thereupon ob-
tain an adjudication of the foresaid bond, redeemable upon payment of L. 15,000

“and the interest thereof.” And the bond contains a proviso, * That no dili-

gence should be competent thereupon against the person, or other estate of the
Earl, except the foresaid provision granted to the said Lord Charles Scott, and
the foresaid heritable bond granted to him, and infeftment followmg there-~
upon.

PThxs provxsxon being made for Lady Jane, Francis Duke of Buccleugh, on‘
the. 4th of March 1749, disponed the fee of the whole family-estate in Scot-
land to the Earl of Dalkeith (except in so far as it had been formerly disponed
to the said Earl in his contract of marriage;) and, of the same date, conveyed
to the Earl hlS household-furniture in Scotland, and also settled upon him the
whole personal estate in Scotland that should belong to the Duke at his death.

Lady Jane Scott was proceeding to affect the foresaid L. 20,000 bond, by le-
gal diligence upon the bond or obligation granted to her by the Earl of Dal-

- keith. But the Earl dying in April 1750, before the decreet of adjudxcatxon

was pronounced, her diligence proved ineffectual. -

The Earl was succeeded by his infant son, who was served heir of provision
to him in the whole family-estate, and who also attained possession of the house- ‘
hold furniture, which had been disponed to the Earl as above-mentioned.

After all these transactions, Francis Duke of Buccleugh also died.

Lady Jane Scott brought a process against the said infant (now Duke of
Bucc&eugh) and his tutors, upon the bond granted to her by the Earl, in order
10 obtain a decreet of constitution, that she might thereupon adjudge the fore.
said heritable bond of L. 20,000.

Pleaded for the Duke and his tutors, That- al‘thou,gh thc tutdrs are very sen-
sible of the melancholy situation of the pursuer, in case it shall be found, that
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thé bond of provision, ‘pursued on, hath become ineffectusl by the accident No 69.
of the Earlof Dalkeith’s death; yet they not only have no power to relieve: -
her; but are obliged to state the follomng deferices, competent to thelr pupil,
against this action of constitution, viz.

1s¢, By the bond pursued on, the Earl bound only his heirs succeedmg to him.
in his brother Lord Charles’s bond of provision ; and, by the Earl’s death be-
~ fore he made up titles to this bend he never can have heirs therein ; for if the .
~ the defender makes up a title to this bond, he can only do it by a service as
heir to the said Lord Charles Scott, and will ‘not- thereby be hable to fulfil the
foresaid bond or obligation granted by his father to the pursuer. i

2dly, The pursuer’s bond of provision contains an express condition, that it
should not affect the Earl’s person, or other estate, except Lord Charles’s bond
of prov;smn alone; and therefore, though the defender has succeeded to his fa-
ther in’the famlly-estate and moveables yet this cannot . be avzulable to the
pursuer, because of the said Iin:ntatlon or condition in the. bond.
" Answered for the pursuer, That the Earl’s obliging his heirs succeeding to
the L. 20,000 bond, might: Tave given relief to the Earl’s other heirs, had they -
been different; yet still, as he obliges himself, he thereby bound his whole re-
'presentatlves of whatever denomination ; ‘and as the defender is heir served to
the Earl, he. is, upon that pamve title, bound ‘to implement the Earl’s bond,
As to the restrictive clause in the bond pursued on, the pursuer only insists for
a ‘Getreet of “constitation ad bune ¢ffectum, that she mmy, on such decreet,
ehal:g!e the defender to enter heir i special to Lord-Charles Scott, in the fore-
sdid bond:. of -provision, to fhe end she may thereupon ad_]udge the foresaid
bond from the defender. .

- Observed on the Bench, That when one binds his heirs i in a certain subject
“he binds those who might be heirs to him in that subject, though they make
up their titles: tothe'subject, as, heirs to a remoter predecessor, and passing him
by, if they be also his heirs'general. - . - .

It was also observed, That the bmdmg of hCII‘S in thc obligation to the pur-
suer; was intended for the event of the adjudications not being led in the Earl’s
Jifetime 3 ‘for; had it then ‘been’ led, there would have been no occasion for
bmdmg his heirs ; “but the. bmdmg these implied, that the Earl ought to make
up nﬂes to’ the bond, that he might have heirs therem and his heirs are bound
to’ supply what he" did not do.

'« T Lorps found, That in respect the succession to the heritable bond of
. L, 36,040, glanted by Anne Dutchess of Butcleugh to Lord Charles Scott, and -
" the heirs of his body ; whoin failing, to the deceased Francis Earl of Dalkeith,
and the heirs of his body ; 5 had now, by the death of the said. Eaxl devolved:to
the défender. hxs eldest son and heir ; and that-the defender was heir served o
and retoured to the said Earl, the granter of the bond now.sued for, and had
succeeded to him in “all ‘his other -estates ; therefore he was liable to perform
- and’ mhake’ good the said ‘bond for L. 15,0ca St eiling, and interest thereof, grant-

Vor. XXIIL o - 54D | -
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ed by the saxd Earl to the pursucr so as effectually to give hcr security, in the

said heritable bond of L. 20 ,000 Sterling, and infeftment following upon, for

security and payment to her of the said L. 15,000 Sterling, and interest there-

of, and penalty, if incurred ; but not to affect the defender’s person, nor hxs
other estate. - ,

Reporter, Lord Minte. Act, A. Lockbart & R. Dundas. ' Alt. _74§ 'Fe;-gu:on & Je. Grant
) ' Clerk,-Forbes.

Fac. Col. No 7. p. 10,

17547. December 1. Gorpox against MAITLAND.

- ]

Founp, That.a service as heir male upon a deed of entail, but wifhout recit-
ing the prohﬂ;?itory clauses, does not infer an univeisal passive title.
o o Fac. Col.
, *.¥ See this case, voce TatrzIk.

1760: November 19, HaLvr against BuGHANAN,

A creditor pursuing a decree of constxtutlon in common form agamst the’
son of his debtor, who, in obedience to the order of the Court had made up
titles to his father’s estate, and disponed the same to assignees, under a commis-
sion of bankruptcy ; it was wrged, That he could not renounce to be heir, and
ought to be subjected passive to the debt pursued for. TuE Lorps found no
passive title was incurred. See APPENDIX. '

7

Fol. Dic. v. 4. p. 42.

1482, November 19. SamuiL BrowN agaiﬂ.rt PETER BLACKBURN.

By the death of Dr Brown of ]amaxca hxs personal estate in that island,
after payment of his debts and certain legacxes devolved ‘to Mr Blackburn,
in the character of resxduary legatee, his real estate there, to Patrick Brown; as
his heir at law ; and a debt due to him, which was secured by xnfeftment in
Scotland, to Samuel Brown, as his heir of conquest.

A transaction took place between Mr Blackburn, the residuary legatee, and
Patrick Brown, the heir in Jamaica ; by which, for the sum of L. 1000 Ster-
ling, the former sold to the latter his interest in the personal estate.

It however soon appeared, that the subjects falling under this transaction
were inadequate to the payment of the Doctor’s debts ; and a personal creditor



