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1 7 31.  Decgmbér. o BRUMMQND of Galrdmm agam:t ALEXANDER ]ACKSON

AN adJudlcauon upon a decreet cognztzom} caufa is eﬁ'eé‘tual though the Jheir
happened to be ferved and could ot validly renounce upon bemg charged to
enter heir.

"Tis no objetion to an adjudmanon cognitionis caufa, deduced before the {henﬁ"
that there was no abbrevmte thereof ﬁgned by the, Judge, nor recorded in terms

of the articles of regulatlon 16 95 3 becaufe thefe artlcles concern the Seﬂionf

only.. . .-

Fil. Dic. o. I. p. 3

1753 Aagwtg\ ..
TRUSTEES of MUNGO GRAHAM s CREDITORS agaz_mt JoHN Hyszoe.

DAVID Vifcount of Stormonth, anno 1662, granted an heritable bond for 4000
merks, to’ ]ohn Carmichael, ‘and the heirs therein named, obliging himfelf to grant
infeftment, ¢ in all an& fundry his lands, heritages, and others whatfoever, per~
¢ taiding to him,: wherever the-famte lie in this kmgdom for an annualrent of 240

"« merks yearly, to be up‘l’lfted and taken furth’of the: readleﬁ mails, proﬁts and-

¢ duties thereof, at Whlt,funday and Maxtrnmas ’by equal pomons And ‘the
bond contains a precept of fafing, in the fame indefinite térms. "This bond, upon
which infeftment néever was expede was vefted; by progrefs in Mr Robert Rich-
ardfon, wnter to the ﬁgnet “who, having died infolvent, Patrick Chalmers; one
' of His"Ereditors; hiving Charged the apparent helr to ente;r, brought a procefs upon
the paﬂ‘wé titles, before the theriff of Edinburgh ; and, upon the renunciation of
the apparent ‘heir, obtainied firft a:decreet cognitionis ccaufa s and thereafter, ‘0&o-
ber 1701, & de::reet of adjuchcatlon contra ba:reflzmtem Jacentem in the iame court.

And aceordmg t'o the prﬁ&me of* the ﬂienﬁ" court of Ldmburgh, an abbrevmte of
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your bonds of proviﬁon are-poflerior to-fay mother’s contra&-matrimonial 5 by which a’ fpecific
{fum of 12,000 Merks is'the provifion of ‘the bairns of that marriage; of whxch I am the only
<hild’; and.the' Lords have found, that obligements to bairns. :of a firlt marriage, do not hinder
a father'to o, rational deeds, no way 1mmoc§3rat€, in favours of a fecond wife and children “of
that marrisge, a8 was foynd r6th June 1676, Catharine Mitchell againft' the heirs of Thomas
Litlejokn: :And though you ‘hawe ene-tys on the father; iz, his natural obligation to. provide
hi¢ children ; yet T’ have anothiér fuperadded one, viz. the provifion in iny mother’s  contrad .of
marr(ageg i‘o that I-hkivé both a debitum-naturale et éivile on my fide ; whereas the: cHildren of the
firft marriage, {their raother having no contra&t) bhave: enly the ﬁrﬁ —Replied, In cognofting
you to be the onl¥l child of the marriage, you are. found to be -heir of provifion ; fo after dil-
cuffing the other heirs, you are liable fulfidiarie to warrant youyr father’s deed in our bonds of
provifion, though pofterior to your mother’s contrac, as was found of late betwixt Sir, Patrick
and Sir Robert Homes. _Some were for bringing.the children of the two marriages in paﬂ poffu;
but the cafe:being new, the Lotds refolved to hear it argued in their own prefence. Sufan-
na’s curators have ¢ognofced her heir of provifien, fhe Being fill-minot, ‘may revoke-it, as' being
to her lefion, if the contra& alone will.be a good title.  (See vaxsxo\s to Herrg and Crifpren,
for the cafes above referred to.)
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An adjudica~
tion, contra
hereditatem ja«
centem, may
be led before
the theriff, if
the lands be
within his ju«
rifdiction.
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this adjudication, figned by the judge, was recorded by the clerk to the bills, in
the fame manner, as is obferved with refpect to abbreviates of adjudications, pro-
nounced by the Court of Seflion, purfuant to the regulations 1695 and 1696.

Under this adjudication, the truftees for the creditors of Mungo Graham, claim-
ed the debt contained in the forefaid heritable bond, due by the Vifcount of
Stormonth. ‘ _

On the other hand, John Pringle, upon a charge to enter, brought a procefs
upon the paflive titles, againft the apparent heir, before the Court of Seffion ;
and, upon a renunciation, obtained a decreet cognitionis mufa 5 and thereafter, a
decreet of adjudication contra hereditatem Jjacentem, anno 1703 ; under which ad-
judication, John Hiflop claimed.

The Vifcount of Stormonth brought the parties to debate their intereft, by a
multiplepoinding ; where it was objected by Hiflop, againft his competitor, 1m0,
"That the fheriff has no power to pronounce an adjudication cognitionis caufu;
which is an extraordinary remedy, introduced by the fovereign court, and com-
petent only there. 2do, That the Vifcount of Stormonth having no lands with-
in the thire of Edinburgh, the fheriff had no power to adjudge this heritable bond,
which has an efpecial reference to the debtor’s lands, more than he could adjudge
the lands themfelves. It was anfwered to the jfirst, That a jurifdiction is, de
praxi, eftablifhed in the fheriff of Edinburgh, to pronounce decreets of adjudiéa-
tion cognitionis caufa. 'To the fecond, two anfwers were made : 1mo, That the
precept of fafine, contained in this heritable bond, is informal and null ; becaufe,
an order to give infeftment in all the debtor’s lands in general, is not fufficient for
giving infeftment of any lands in particular ; and therefore, this bond is to be
confidered in no other light than as a perfonal bond, like a bond heritable by def-
tination, or a bond fecluding executors. 2dos, Suppofing the precept of fafine to
be formal, the bond, however, before infeftment, continues to be a perfonal right ;
and for that reafon, might regularly be adjudged from the apparent heir, renounc-
ing within that jurifdi¢tion where the apparent heir had a forum.

Tue Lorps were all of opinion, That a precept, to give infeftment in lands,
defcribed in general to belong to the granter of the precept, is a fufficient war-
rant to give infeftment in every particular tenement ; which, by producion: of
the granter’s infeftment, is vouched to come under the general defcription. They
were alfo of opinion, That the heritable bond in queftion, being a jus ad rem,
granted for no other end than to eftablifh a land fecurity, muft be fubje@ed to
the fame jurifdiction, to which the lands are fubjeted. And accordingly, the
following interloeutor was pronounced : ¢ THE Lorbs fuftain the abjection to the
¢ decreet of adjudication, obtained before the fheriff of Edinburgh ; viz. That
« the lands of the debtor, in the heritable bond, lay all out of the fheriff’s Jurif~
¢ diction.” , |

With regard to the preliminary point, of the power of a fheriff to pronounce
an adjudication comtra hereditatem jacentem, the following argument will evince

~ that he has this privilege, A general charge to enter heir, bears, ¢ That where
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¢ the complainer has fundry actions to intent at his inftance, as well before the
¢« Lords of Seffion, as other inferior: judges, &c.’ Ergo, a decreet cognitionis
caufa, before the fheriff, upon the heir’s renunciation, is valid. And, of confe-
quence, the theriff muft have a power to put fuch a decreet in execution, in the
only manner poflible ; which is by an adjudication cognitionis caufa. Nor is tiis
an extenfion .of the power, which the fheriff has by the common law. By the
act 36, Parl. 1469, it appears, that the fheriff, after pronouncing decreet upon
the brieve of diftrefs, proceeded, by his own authority, not only to poind the
moveables, but alfo to apprife the land.

- With regard to the fecond point ; what fettled my opinion, was the cafe of a

purchafer entering into poffeflion upon a difpofition, containing procuratory and
precept, without actual infeftment. The lands lie within one county, and the
purchafer dies in another county, where he had his domicile. It appears evi-
dent, in this cafe, that the fheriff, within whofe jurifdiGtion the lands lie, is the’
only infer'ft')r judge competent in this cafe to pronounce a decreet of adjudication
cognitionis caufa ; for the difpofition, which has no other operation or effe&, than
merely to be a title to the lands, cannot be confidered as a feparate and indepen-
dent fubject, to be attached by any fort of execution, but that which affe@s the
land. In general, title-deeds are not a fubject for execution. The land is taken
in execution, which belongs to the debtor; and the fame right is conveyed to the
creditor, which the debtor had, complete or incomplete ; and with the land, the
‘debtor’s title is conveyed, as an acceflory, of whatever nature the title be. The
point would be more doubtful, in the cafe of an obligation to grant infeftment
without a precept. (\See JyrISDICTION. -—SASINE)
Seleél Dec. p. 65.
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1663. Fune 24. MDowcaL agazmt Lamrp GenTorcuy.

M‘NEIL having dxfponed certam lands to M‘Dowgal wherein he was he1r ap-
parent to his goodfir’s brother, .obliged himfelf, to infeft himfelf as heir therein,
and to infeft M‘Dowgal ; at leaft, to renounce to be heir, to the effet M‘Dowgal
might obtain the lands adjudged ; whereupon, M‘Dowgal having raifed a charge
to enter heir, M‘Neil renounces ; and thereupon, M‘Dewgal craves the land to
be adjudged ; and Glentorchy decerned to receive and infeft him.—Glentorchy

alleged, That he could not receive him, becaufe he had right to the property him- -

i”elf unlefs the purfuer condefcend and inftru@ his authors (in whefe place he
‘ G2
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In an adjudi-
cation in im-
plement, the
fuperior is not
obliged to re-
ceive the ad-
judger, unlefs
he mftruét
his author’s

title.



