
ADJUIRCATION XYn APPRISING.

1731. Deembter. DRummioNP of Gairdrurn againstAALEXANDER JACKSON.

AN adjudication, up-n 'decireet cognitioniz ca c, is efTe qual, thourgh the iheir
happened to be ferved, and could not validly renounce upon being charged to
enter heir.

'Tis no obje&ion to an adjudication cognitionis cazft, deduced before the fherifl
that there was no abbreyiate thereof fi ned by the judge; nor recorded in terms
of the articles of regultion9. 65 b ca ufe thee articles concern the Seflio
only. .

Fol. Dic. v. i. p. 3.

1753. August .
'tRUsiTEES Of 11u NGO G RHAM'S CREDIoTRs agd zst JoHN HYSLOP.

DAVID Vifcount of Stormonth, anno I662, granted an heritable bond for 4000
merks, to'John Carmichael, and the heirs therein named, obliging hithfelf to grant
infeftmenf, ' in all and fundry his lands, heritages, and others whatfoever, per-

tairfing to him, wlirever thlidfame lie it this kingdom,. for an annualrent of 240
merks yearly, to be upifted hnd taken firth of the readieft mails, profits, and
duties thereof, at Whitfunday and Mattinnimt,'by equal portions:' And the

bond contain a precept of fafthe, in the fame indefinite term'. This bond, upon
which infeftment never Was expede, was vefled; by progrefs, in Mr Robert Rich-
ardfon, writek to the fignet; who, having died infolvent, Patrick Chalmners, one
of his' 6reditors; hhving charged the apparent heir to enter, brought a procefs upon
the paffiv titles, before the theriff of Edinburgh; und, upon the renunciation of
the apparent heir, obtaine, firft a, decreet conitionir caufa . and thereafter, Oao-
ber I -o, a dbereet fadjidcfotrs ontra beereflitathp jacentem, in the faeide court.
And, according tt thepiaide d the liefif.court -ofC dinburgh, an abbreviate of

Your bonds of pr6vifion are'poflerior to lay niothers contra5-nateimonial; by which a fpecific
fum of 12oW maerks is'the provifidn of the bairns of that marriage, of which I am the only
child ; and the Lords have found, that obligements to bairns of a firRt marriage, do not hinder
a father tdo rational deeds, no way immoe'rate, in favours of a fecond wife and children -of
that aarriage s was found r6th June 1676, Catharine Mitchell againft the heirs of Thomas
4ittlejoin: *-And though, you have one-tye on the father, viz. his natural obligation to provide

hih childrest ; 'yet I have another fuperidded one, viz. the provilion in my mother's. contrad of
marriggtgofo that Ichbve both a deltfnmnaturale'et civile on my fide ; whereas the children of the
firf9marriage, (their'mothpr having no cdutraft) have only the firf.-Replied, In cognofcing
you to be the only child of the marriage, you are, found to be heir of provifion; fo after dif-
cuffing the other heirs, you are liable jidfidiarie-to warrant your father's deed in our bonds of
provifion, though pofterior to your mother's contra&, as was found of late betwixt SirPatrick
and Sir Robert Homes. , Some were for bringing.the children of the two mnarriages in pari pfu;
but the cafe-being neW, the Lords refolved to hear it argued in their own preferce. IP Pufan-
na's curators have cognotced her heir of provifion, he Being ffill miuot, nay revoke-it, at-being
to her lefion, if the contras alone will be a good title. (see PKovisio.s to HEIS and CHIkDBER4
for the cairs above referred to.j
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ADJUDICATION AND APPRISING.

No I Ir this adjudication, figned by the judge, was recorded by the clerk to the bills, in
the fame manner, as is obferved with refped to abbreviates of adjudications, pro-
nounced by the Court of Seffion, purfuant to the regulations 1695 and 1696.
Under this adjudication, the truffees for the creditors of Mungo Graham, claim-
ed the debt contained in the forefaid heritable bond, due by the Vifcount of
Stormonth.

On the other hand, John Pringle, upon a charge to enter, brought a procefs
upon the paffive titles, againft the apparent heir, before the Court of Seffion;
and, upon a renunciation, obtained a decreet cognitionis caufa; and thereafter, a
decreet of adjudication contra hereditatemjacentem, anno 1703; under which ad-
judication, John Hiflop claimed.

The Vifcount of Stormonth brought the parties to debate their interefl, by a
multiplepoinding; where it was objeded by Hiflop, againft his competitor, i mo,
That the fheriff has no power to pronounce an adjudication cognitionis caufa;
which is an extraordinary remedy, introduced by the fovereign court, and com-
petent only there. ado, That the Vifcount of Stormonth having no lands with-
in the fhire of Edinburgh, the flieriff had no power to adjudge this heritable bond,
which has an efpecial reference to the debtor's lands, more than he could adjudge
the lands themfelves. It was anfwered to the first, That a jurifdidion is, de
praxi, eftablifhed in the fheriff of Edinburgh, to pronounce decreets of adjudica-
tion cognitionis caufa. To the fecond, two anfwers were made: Imo, That the
precept of fafine, contained in this heritable bond, is informal and null; becaufe,
an order to give infeftment in all the debtor's lands in general, is not fufficient for
giving infeftment of any lands in particular; and therefore, this bond is to be
confidered in no other light than as a perfonal bond, like a bond heritable by def-
tination, or a bond fecluding executors. 2do, Suppoling the precept of fafine to
be formal, the bond, however, before infeftment, continues to be a perfonal right;
and for that reafon, might regularly be adjudged from the apparent heir, renounc-
ing within that jurifdidion where the apparent heir had a forum.

THE LORDS were all of opinion, That a precept, to give infeftment in lands,
defcribed in general to belong to the granter of the precept, is a fufficient war-
rant to give infeftment in every particular tenement ; which, by produ6tion of
the granter's infeftment, is vouched to come under the general defcription. They
were alfo of opinion, That the heritable bond in quellion, being a jus ad rem,
granted for no other end than to eftablifh a land fecurity, muft be fubjeaed to.
the fame jurifdiaion, to which the lands are fubjeaed. And accordingly, the
following interlocutor was pronounced: ' THE LORDS fullain the Qbjedian to the

decreet of adjudication, obtained before the theriff of Edinburgh; viz. That
the lands of the debtor, in the heritable bond, lay all out of the fherif's jurif-
diction.'
With regard to the preliminary point, of the power of a fheriff to pronounce

an adjudication contra beereditatem jacentem, the following argument will evince
that he has this privilege. A general charge to enter.heir, bears, ' That where

so



ADJUDICATION A" APPRISING.

the complainer has fundry adions to intent at his inflance, as well before the
Lords of Seffion, as other inferior judges, &c.' Ergo, a decreet. cognitionis

caufa, before the fheriff, upon the heir's renunciation, is valid. And, of confe-
quence, the fheriff muft have a power to put fuch. a decreet in execution, in the
only manner poffible; which is by an adjudication cognitionis caufa. Nor is this
an extenfion of the power, which the fheriff has by the common law. By the
ad 36, ParL. 1469, it appears, that the theriff, after pronouncing decreqt upon
the brieve of diffrefs, proceeded, by his own authority, not only to poind the
moveables, but alfo to apprife the land.

With regard to the fecond point; what fettled my opinion, was the cafe of a
purchafer entering into poffeflion upon a difpofition, containing procuratory and
precept, without adual infeftment. The lands lie within one county, and the
purchafer dies in another county, where he had his domicile. It appears evi-
dent, in this cafe, that the theriff, within whofe jurifdidion the lands lie, is the,
only inferior judge competent in this cafe to pronounce a decreet of adjudication
cognitionis caufa; for the difpofition, which has no other operation or effed, than
merely to be a title to the lands, cannot be confidered as a feparate and indepen-
dent fubjeft, to be attached by any fort of execution, but that which affeds the
land. In general, title-deeds are not a fubjed for execution. The land is taken
in execution, which belongs to the debtor; and the fame right is conveyed to the
creditor, which the debtor had, complete or incomplete; and with the land, the
,lebtor's title is conveyed., as an acceffory, of whatever nature the title be. The
point would be more doubtful, in the cafe of an obligation to grant ipfeftment
without a precept. (See J;RuaamcTIo.--SAsINE.)

SeleRt Dec. p. 65.

1663. 'fune 24.

ADJUDICATION iN IMPLEMENT.

M'DowoAL against LMRD GENTORcHy.

M'NEIL having difponed certain lands to M'Dowgal, wherein he was heir ap.
parent to his goodfir's brother, obliged himfelf, to infeft hinfelf as heir therein,
and to infeft M'Dowgal; at leaft, to renounce to be heir, to the effel M'Dowgal
might obtain the lands adjudged; whereupon, M'Dowgal having raifed a charge
to enter heir, M'Neil renounces; and thereupon, M'Dewgal craves the land to
be adjudged; and Glentorchy decerned to receive and infeft him.-Glentorchy
,alleged, That he could not receive him, becaufe he had right to the property him-

elf; unlefs the purf~ier condefcend and inflrud his authors (in whofe place he
G2
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