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o the Hands of Auftin’s fa&or the truﬂces xmght be debtors to Auﬁm, but were
rot fo to. Graham: : '
2do, The. deﬁreet of" furthcormng was: mﬁmrnal in fo far as‘it was obtamed not
againft the trnftees in-whofe hands the arreftment was laid, but agam{’c Au{hn, 1
whofe hands.no arreftient was laid: ;

" Answered for the arrefter, That the truftees: and Au{‘cm were eadem per.rond 5
and the - truftees: being .debtors: to. Auftin, muft ‘be confidered ‘as debters: to
Graham: This will alfo account.for the taking the. decreet agam& Au(hn hxmfelf
who acknowledged:his having grnted the note. e

There were alfo other points gngued ; particulaily th:s, viz. Whether the pro— :
miffory note in queftion, becaufegranted in Epgland, where promiffory notes have -
the like. pnvxleges as bills.-of exchange,: fhould. therefare:be:confidered as if it had:
been a bill? Many of the; judges gave: ;their opinion. inthe affirmative ; ‘but it
hemg moved.by. one of the; ludges, to put the queﬁxon only ‘pon the ohjééhun to..
the arreftment, - i n
. Tue Lorps fuﬁamed the oquéhon to ]ohn Campbell’s meﬁmnt, and there-w
fore. preferred -Jofeph Faikney, the mdprfee : ;

No' 7.

,Forvthe; arrefter, Fa. ,qugu:orf. For the mdorfee, H Home CIcH;, Gt&.ron L
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1753.; Nozzem&er 24. . Cempenaon Cm:mmns of Ben;edwardh A

THE eftate of Beujedwaagd ha.vmg begm pubhcl,y i'ol *upon:a procefé at thc 3t =3 Aggmzr‘i. '
ftance- of the apparent, heir, thes;Lard . .Cranflon:.was: preferred for.the principal: Y ‘:;;;2;‘;;_
fum of L. 2400 Sterling, contained in an, heritable bond granted to him:by George: rupt in the
Douglas Iate of Benjedward, dated 3oth April 1739.;:and. for:the intereft due: zf:g}sm?irt?’:
thereon, extendmg at. Whitfunday 1751 to L. 860 Sterling: ; ‘Thefe; anmisleents: ?gﬂ:ﬁ‘é}w i
were arrefted in.the, purchafer’s, hands by {ome of .-Lerd_Cianflon’s perfonal coedi- tual.
tors ; and aftetward his Lordfbip difponed the:heritable bond,: with the. by-gone:
intereft, to tthaFter of. Rafs, .for;fecurity of .a prior debt.’. - In'a. competmon of
the creditors it was,objeded againft. the arrefiers; Fhat: an. arréftmient wih: theipyr~
chafer’s hands.is not a habile diligence for carrying. the. bygone intereft ; for this -
plain reafon;. that the,purchafer is not debtor in this {um, but.only in the price of .
the land ; and, as. this pricis a juriagatumin place .of .the land,.the creditors . -
who bave affected the land muft be paid primo loco ; and in pagticular:the Mafter- .
of Rofs is mot bound.to.quit. his‘real fecurity £ill the lafl penny be. paid--him, .not -
only of the principa). fum, but alfo. of the interett. It. was answered, That. thm
purchafer; had gramted bond 16 pay the price-to the’ apparenit eir and to thc T
ditors, which made the price a pure debt,‘aid: aﬁ'eétable by arreﬁmenn

‘The. Court gave this, point for the arvelters:
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I have fome {craples,, There'is fuch athing a5 an ifhperfe@ right to a perfonal
debt aswell as to land. A dxtpoﬁtxon to land without infeftment, is only one

,ﬁgp to-astrab{miflion of property.. ~Adi aflignatioir-of & bobd without intimation,

is in like manner but one ftep to the tranfmiffion of a jur crediti : The cedent is

.not divefted before intimation. The debt may He arrefted by his credivor,. and
therefore:not by the creditot of the affignee.” Aftdl mtimation, the debt is only
-arvefiable: by the-creditor of the affignee. .. Applying .this to’ the: prefent cafe, it
“dppears to me that Lord Cranflon’s sight to the rents, by viltue of his heritable
‘bond, even-before the fale, was incomplete, and required a decreet of wmails and
-duties-to complete the tranfimffioh ; and therefore, before fach decreet is obtained,

an arreftment in the tenant’s hands, by Lotd Cranfton’s creditsr, would not bé

-effe€tual.. It would be the fame with an’ arveflsnent laid if the debtor’s hands,
‘bythe creditor of an affignee before intimation. Buat the price being & :urraga-‘

tom in. plaee of: the land; -an arefirment 19id in the hads’ of the purchafer can

‘never have a better effect, than an arreftment laid in the hands of & tenant before
-the fule. 24, The tranfadtion betwixt the creditors and purchafer, is'in effe@ a
‘mutual contra®, which requires mutual pexformadnces. - The purchafer is indeed
-debtor for. t\he puce but theu he is nat bound to pay to any {ingle creditor, till he
-obtamn from that CerltOl' a conveyance “of his debt and diligence. For this rea-
fon; the price cduriot ‘be affeted by an avreftment. It becomes not a pure debt,
till this conveyance be made, and the arvefter cannot convey. A general difpo-

fition mortis causa, carries all the defunél’s meveable bonds. But confirmation
being neceffary to complete the tranfmiffion, an arreftment before confirmation,
is an inhabile diligence. The debtor, in v hofe hands the arreftment is faid, is not

bound to make the fum furthcoming to the axreﬁ:er till the debt is confirmed,
which cannbt-be done by the arpefter.: In-this view, it alters not the cafe, that

the purchafer granted bord to pay the price ‘ts the apparent heir and to the cre-
 ditars.: For Rl this. obligation is under aw- implied provify, that the ereditors

muft convey their debts and diligences to the pu'rchafer 5 for he 1¢' not bound to
pay without pirging incumbrances. ’

- "bhe only proper method to attach the b‘ygone mJtereﬁ due irpont an 1nfeftmentf
of annualrent, is to adjudge the heritable bond, which will entitle the adjudger to
take a decreet. of rhails and duties again®t the tenants befote the fale, ar‘d to con-
vyt ther debt ,md dxhgcnce to the pmcharer after the fale. '
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: PATR}CK Sourer qyainst The CREDITORS of AI,EXANDF_R vam-n

ALEXANDER SMITH being infolvent, d}d at a meetmg of hls credntors -write the
following letter dlreéted to John Watfon : ¢ I hereby empower you to-caufe foup
and fell the furniture of my houfe, and liquors in my cellars, for the behdof of my
creditors,’ .





