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1735. February 18.
Greprrors upon the Eftate of Woodftone 4ginst CoLoxzt Scot of Comiftone.

- For feveral years preceding the 1742, a variety of hommgs and captions were
taken out againft Alexander Turnbull of Woodftone.

On the 31ft of March 1742, upon a caption at the inftance of one of his
creditors, he was apprehended by a meflenger, who detained him prifoner for that
night and part of next day, but without putting him into a jail; and then libe-
rated him upon payment of part of the debt.

At this time Alexander’s debts equalled his fubject, fo that he was legally in-
folvent. _

On the 17th June 1742, when a caption was again out againft him, Alexander
Turnbull granted an heritable bond upon the lands of Woodiftone for 1,000
merks to General Scot, for fecurity of former claims the General had on him.

In a rankiag of the creditors, upon the judicial fale of the eftate of Woodftone,
Colonel Scot, the fon of the general, claimed a preference, upon this. heritable
bond, to the perfonal creditors of Alexander Turnbull.

The perfonal creditors objected to the fecurity in the bond: That it was null
on the a& 1696, cap. 5. in refpect that it was granted by Alexander Turnbull
when infolvent and a notour bankrupt, in terms of the ftatute, which was quali-
fied from this circumftance of his having been in the hands of the meflenger, as
above narrated.

The queftion came to be, Whether infolvency, joined to cuftody, for fome
time, in a meflenger’s hands, though not in attual jail, made a debtor a notour
bankrupt, in terms of the act 1696 ?

Pleaded for the creditors : At common Iaw, it is wrongin a baakrupt to prefer
one creditor to another. To affift the common law and to prevent the frauds of
bankrupt debtors, the flatute 1696 was made.

A ftatute made for preventing fraud is not to be taken literally, but ought to

_be extended, in order to prevent frauds, to all cafes which fall under the purview
_and reafon of the act.

The ftatute in queftion enumerates the moft common deferiptions of bankrupts,

_as imprifonment, retiring, flying, &c. joined with infolvency ; but thefe exclude

not others; they are enumerated only as examples ; but all fituatiens of the debtor
which fhow him to be bankrupt, make him fall under the ad. '

The firi& word imprisonment has its equivalents in the law of England ; if one
efcapes from the houfe of the conftable, or even from his arreft, he is guilty of
breach of prifon.

Imprifonuinent has its equivalents even in the law of Secotland. If a debtor is
in cuftody of a meffenger, a fift on a bill of fufpenfion will not protect him from
imprifonment ; for his imprifonment after cuftody is deemed to be no more than
a continuation of the fame fituation ; and that, confequen tly, he is incapable of
receiving the benefit of a fift.
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That actual imprifonnment was not required by the ftatute, will appear from
the confequences of a contrary conftruction. If a meflenger attempts-to feize a
debtor, and he makes his efcape, the debtor is confeffedly bankrupt ; i he femes
him, but afterwards lets him efcape, the debtor, according ‘to this conftru&ion,

would not be bankrupt. Here, then, the attempt to feize would havea fironger

¢ffect than the actual feizure itfelf. A jail may be at fo great & diftance, ‘that the
debtor for fome time cannot be put intoit, or ke might be in fo bad health that

he could: mot be put in prifon, or he might die before he was-imprifoned ; if, i
terms of the a&t, Tre was not under imprifonment, then all the- preferences. grantcd;

by hinsduring: the time of his-cuftody would be good..

Maswered:for Colonel:Scot,. The- view of the- flatute 1696 was to bar men in
the ufe-of their own. property ; and:therefore it was very precif¢ in deferibing and

afcertaining the: particular perfoms whom. it barred; to. wit, thofe  who being in-

folvent were imprifonéd, or retired to.the Abbey, or fled, .or abiconded, or had

forcibly defended: themfelves,. The: notoriety of thefe aéls,. by which:the licges
were put upon their guard againft' contracling amy more with the debtor; made
the law fix upon.them:as criteria-of the bankruptey of the debtor. :

The remedy: of the ftatute is violent, It founds.aredaction not only in favour

of all creditors-doing diligence; but in faveur:of all having prior debts ; it reduces
not only deds granteditosanterior creditors for fecurity of their debts, but: even
all deeds granted'to them.in fitisfation or payment ; and not only conveyances
*of heritable ﬁib]e&s, but alfo aflignations- or other: deeds ; and this not’ confined to

preferences taken at the time of the bankruptcy, but extended to all.thofe.taken-

Y

during. fixty days before it..

A ftatute, barring the common ufe of property, and.vmdmg,mghts validly eftax.
blifhed according to-common law, cannot -be extendéd. 1t admits-of no equiva--

lents 3 it can be direGted againft none but thofe named invit:

" The Englifhi law, which punifhes efcape from an officer with the penalties of -

breaking. prifon, punithes-only the guilty contemners of the law. But the ftatute
1696 would by this-conftruction punifh innocent creditors : the- extenﬁon then,
which in.the one cafe is proper; in: the other is-not.

The law of Scotland admits ne eguivalent upoen this-ftatute. Impnfonment
upon an at of warding has not been deemed. 1mpn.{bnment within the a&, be-

' canfe it had not proceeded upon diigenees by homing' and caption. (Seep. 109%:) -

The confequences urged -of the difficulty of finding a ptifon, or of the ficknefs

or death of a prifoner, are fo fpecial, that a general law may have overlooked -
them. It is no objection toa law, that it camnot provide for every unlookedfor:

contingency.

* Tre Lorps repelled the cbje&lons ‘made tothe heritable ‘bond,:and prei%rredu,

Colonel Scot to the perfonal creditors of Woodftone.?:

AR. R. Dundas, Lockharty e, Al Ferguson;. Eflier, e, . Cletk, Gibson.
F. Dalrymple. ~ Fol. Dic. w. 3. p. 53 Fac. Col. Np 139. p, 208,
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,. ¥3* This Decifion was reverfed on Appeal ; relatxve to which the follo“ ing
extradt is made from the Journals of the Houfe of Lords

- 1456.° February27.—AFTER hearing counfel, ay well yefterday as thxs day, upon
the. petition and appeal of Francis Erfkine of Kirkbuddo, George Turnbull writer
to the fignet, and Jean.Turnbull his {poufe, and. other perfonal creditors of the
deceaft Alexander Turnbull of Woodftone, merchant in Montrofe, complaining of
two:interlocutors of the Lords of Seflion in Scotland; of 22d November 1754, and
18th’ Eebruary 1455, made on the behalf of Colonel John Scott of Comittone, and
praying, ¢ ‘I'hat the fame might be reverfed, varied, or altered ; and: that this
¢ houfe would give the appellants fuch other relief in the premifes as to their.Lord-
¢ fhips, in their great wifdom and juflice, fhould feem meet:’ As-alfo, upon the
anfwer of the‘{aid Colonel John Scott, put inite.the faid appeal, and due confide-
ration had of what was offered on either fide in this caufe: 1t is oRDERED: 224 AD-
jupceD byithe Lords Spuitual and Tempaoral in Patliament affembled,. that the
faid interlogutors complained of in the faid appedl be, and the fame are hereby re-
verfed ; and it is hereby declared, that Alcxamder Turnbull having been afreﬁed
and aéhlally in cuftedy of the meflenger, upon the caption at the fuit of Sir, Wil-
liam Ogilvie, was 1mpnfoncd within the true igtent and ‘meaning.of the adt of
Parliament: 1696 ; and it is therefore orRDERED, that the objeétion made to the heri-
table bond of corr@boramon obtained by, General Scott be fuftained ; and that the
refpondent Colonel Seott have no preference to thé other. credltors of the faid
Alexander Tumbull by virtue of the.faid bond. -

« "Fotrnals q)’ lbe Hamc’ of LUI dJ‘, p 501
R

1764.  November 14. ' A LA : L
Evizasers MupiE against JaAMES DICKSON and ]AMES MITCHELL l‘ruﬂees for
the Creditors of RoBERT STRACHAN.

In the yeqr 17 59, Elizabeth Mudie lent to Robert Strachan merchant in Mon.
trofe, the fum of twe hundred and ten pounds, for which fhe received -his bond

Stracl’an becoming embarrafled in his circumftances, on the 11th of June 1762,
executed a difpofition in favours of James Dickfon and James Mitchell, for them-
felves, and as trultees for the reft of his creditors, of all his effe@s both heritable
and moveable. - This difpofition was acquiefced in by all concemed Elizabeth
Mudie ‘ekcepted, who never gave her confent, but went _on to operatc her pay-
ment in the ordmary coulfe of law.. . : .

-On the 7th of june fhe executed a hormng agamﬁ the debtm and aftem ards
ufed arrefiment in the hands of the truftees, who were then in poffeflion of a
great part of the debter’s effedls ; and alfo in. the hands of two other gentlemen
who were owing him confiderable fums.. On the 3oth of the fime month, fhe
raifed a caption againft him, and obtained five executions of feaxch all of which
were within fixty days of the date of the difpofition to the truftees.” °

The truftees, in confequence of the truft-right; difpofed of the debtor’s effects;;
but, before they had made any divition of the value, two procefles were b"ought



