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Secr. 6.

SECT. VL \
Eﬁ'e& of Bona et Mala Fides relative to Cedent and Affignee.

1755, March 6.
WILLIAM Irving, Merchant i Lerwmk against JouN GEORGE OSTERBYE,
Ricrarp Giupart, and Othiers.

» A NorweciaN veflel, Knudfon maﬁ_er, firuck on the rocks of Brafley-found
in Zetland. The fhip and cargp were adjudged a wreck by the vice-admiral of
Zetland, and by his authority expefed to fale. They were bought at an under-
value by Irvine; and it appeared that Knudfon, the mafter, hiad diverted cer-
tain perfons from bxddmg at the fale, by diftributing a {um. of money among
them ; that Irvine made the purchafe for'the ufe of Knudfon ; that, before the
fale,. part of the cargo and the rigging had been brought on fhore; and that,
after the fale, the fhip was got eff, and the reft of the cargo faved.

Irvine afterwards purchafed from Knudfon the (hip and cargo thus faved, and

granted bond for L. g2o Sterling in part of the price. ‘Knadfon affigned this
bond to Ofterbye, a merchant'in Notway. This affignation was held to have
been granted for value, as.it fo bore; and, as o legal evidence to the contrary
appedred, Offerbye brought ariadion agamft Irvine for payment of t_&ns bond.
. Gildart-and others, merchants in London, were underwriters on the thip and
carge ; and, .nﬁ;tl’n&:fuppoﬁtinmof her having been a wreck, paid the lofs to the
owners 3 but, having difcovered thie fad.to be as here. narrated, they brought
an adtion againft the owners and Kuudfon, for repetition of the fums fo paid;
they alfo arrefted the bond for L. 920 Sterhng in the hands of Irvine, as debtor
to Knudion.: -

A multiplepoinding hsavmg been raifed by Irvme the cafe refolved into a com-
‘petition for the fum in the bond between the infurers and the onerous affignes.

Pleaded for Offerbye the onerous affignee :—The rule of the civil law, That
dolus aulloris non nocet successors ex. titnlo oneroso prevails with us, in the cafe of
one purchafing a real eftate from a perfon-infeft, or moveables which. the feller
neither ftole nor got by robbery, or of one purchafing bills of exchange for va-
lue ; the fame rule muft obtain, by parity of reafon, in the cafe of a fair pur-
chafer of perfonal rights ; and:therefore the fraud of Knudfon cannot affe&t the

right of his onerous affignee in'the bond.  Stair indeed is of a. different opinion, .

book 4..tit. 40, § 2. 3 but his affertion feems repugnant to the provifo-in the
- ftatute 1621, which fecures him who has fairly purchafed any right whatever

from the fraudulent aflignee of a bankrupt; and to the decifion, ¥ December"
1671, Crichton againft Crichton*, by which a perional deed, reducible ex capite
Jraudis, againft.the firft acquirer, was found valid in the perfon of one purcha.-

* Stair, V. 2. p. 15. voce FrAUD, .
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fing fairly from him. Thefe anthorities prove, That, by the law of Scotland,
fraud is underftood to be a perfonal objection only, and that with refpe® to all
rights whether real, or of moveables, or confifting in nomina debitorum.

Pleaded for Gildart and the other infurers : For the fecurity of our land-rights,
action 1s denied againft the purchafer of a real eftate on account of the fraud of
his author ; fraud alfo in the feller of moveables, affeéts not him who purchafes
bona fide : The {fame is the rule in bills of exchange, which are held as equiva-
lent to ready money. In thefe cafes, the neceflities of mankind and the nature
of commerce, require this rule ; but the cafe of bonds is different; they are not .
the proper objedls of commerce, they are fecurities for money, and are tran{-
miflible only by the form of aflignation and procuratory. With refpe to fuch
pérlonal rights, the rule in law is, That assignatus utitur jure aucloris ; as with
refpect to them, the backbond of the cedent affects the onerous affignee, fo alfo
muft his fraud. As the infurers might vindicate the fhip and cargo, were they
ftill extant, they have right to the bond, being the price of the fhip and cargo ;
and as they would have this right in competition with Knudfon the cedent, they
mutft alfo have it in competition with Ofterbye. the affignee. The opinion of
Stair is in point; and fo the Court found 1742, Burden of Latterpin againft
Whitefoord of Dunduff*. The argument drawn from the exception in the a&
1621, in favour of purchafers from the interpofed perfon, is not conclufive ; for
that, as the remedy introduced by that a¢t is wholly ftatutory, and may not be
extended to other cafes, fo neither may the exception. ‘The interpofed perfon par-
takes not always of the fraud of the bankrupt; and the Legiflature did not think
proper to extend the ftatute againft third parties:purchafing dona fide from him.
Neither is the cafe of Crichton in point ; it related to a tack afligned for onerous
caufes ; on which tack both the cedent and the aflignee had pofiefled ; the
Court confidered it as of the nature of a real right, and gave judgment accord-
ingly. ' '

¢ Tue Lorps preferred the infurers to the bond of L. g20; but referved ac-
tion to Ofterbye againft Irvine for payment of the price in the faid bond.’

Yor Irvine, Hamiiton Gordon. For Ofterbye, 4. Lockbars. For the Infurers, Miller.
Fol. Dic. v. 3. p. 93. Fac. Col. No 152. p. 226.

See APPENDIX.
Ses Neilfon againft Bruce, voce Pactum IiLicrrum.
Hart againft Collins, 14th December 1781, Iac. Col. No 16. p. 27. voce PrizE.

M:‘Ghie againft Forbes, 13th May 1793. voce PRESCRIPTION.
* General Lift of Names.



