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1956. Fanuary 28. HoustoN of Johnston against Stewart Nicorson.

Laby Scuaw entailed her estate of Carnock, and certain annuities, which were
afterwards found to amount to L. 2026, in manner mentioned in the decxsxon,
voce TarLziE, upon her daughter Lady Houston as institute.

This entail contains a clause, declaring, * That the said Lady Houston, her
¥ beirs of tailzie, shall have power, each of them, to provide their respective hus-
¢ bands and wives in a competent liferent out of the foresaid estate, not exceed--
* ing a just third of the rents thereof, by way of locality, which s to be in full
“ 26 them both of courtesy and terce.

By an after -clause in the end of the entail, she appoints her daughter to em-.
ploy the anmuities to buy lands and annex the same to the entailed estate ¢ and
¢ take the rights to herself and the heirs of tailzie, under the same provisions,
* conditions, declarations, clauses irritant and reselutive, above expressed.

In the year 1744, Sir John Houston, apparent heir to Lady Houston: in the
estate of Carnock, was married to Miss Cathcart ; and, in the contract of mar-
riage, Lady Houston disponed to Sir' John her estate of Carnock, and Sir John.
granted his Lady a liferent infeftment of a third of the said lands, and became
bound to pay her a further annuity of 160o merks yearly: ¢ And for her fur-.
¢ ther security of the said annuity, Lady Houston assigned to her a third part
¢ of the yearly interest of the L. 2020, at that time lying in Lord Napier’s
¢ hands, upon heritable security.” And on the other part Miss Cathcart * as-.
¢ signed to Sir John her bond of provision of L. oo, L. 500 thereof to himself.
¢ simply, for his.own behoof, and the other L, 1500 to him in trust, for her se-
¢ curity of the liferent annuity of 1600 merks yearly, and of the provisions sti-
¢ pulated to the daughters.of the marriage ; and after these. are satlsﬁed to Sir -
John for his own use and behoof.”

- Lord Napier having paid up-the L. 2026 to Ifady Houston, she lent it out to -
sandry debtors upon personal bonds.; and having exccuted a- general disposition
of all her effects to I Irs Cunningham of Enterkin, she burdened her with em-
ploying the L. 2026 in terms of the entail:

Lady Hoeuston and Sir John being both dead; Mr Houstonr of Johaston, Sir
John's executor, brought a process, concluding, That: Mrs Gunningham should .
lay out the L. 2026 in terms of the-entail, to the end.thata new right and secu-
rity might be granted to Sir John’s widow, to the:extent.of a third part of the
nterest of that sum, and that Steuart Nicolson, the heir of ‘entaﬂ., should be de-
cerned to relieve him, the pursuer, of the said annuity to that extent..

Pleaded for the heir, 1mp, Lady Houston.had no power by the entail to: b*urdcn
the lands with any annuity. She was married; and the mutual provisions be:
twixt her and her husband ascertained before-the: entail was made :. This faculty.
of granting liferents is therefore confined to  beirs: of tazlzze 5 Do such power is.
given, or meant to be given, to her the institute..
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2do, The faculty of buxdemng with the liferent extends omnly to the eatailed
estate of Carnock ; for it is declared, That a lacality of a third part. of that estate
shall be in full of both courtesy and terce.. And, if this money were fixed down
under such a burden, the purpose of the entailer to have it laid out in purchas-
ing lands must be disappointed. v

3tio, This faculty could not be ysed by Lady Houston in favour of the wife of
her son. The heirs are allowed to provide their respective busbands and wives in
liferents, but not the husbands or wives of their apparent heirs.

4to, Sir John, by his contract of marriage, is clearly the principal debtor in the

additional annuity of 1600 merks; Lady Houston’s interposition in favour of the
Yy H Yy P

young Lady is only for her further security ; it cantiot relieve the principal debtor
or his representatives. On the eontrary, Sir John’s executor must relieve and
disburden the L. 2026, as Sir John has left enough to pay all his debts.
Pizaded for Mr Housten fir answer to the first, Lady Houston acting s con-
cert with her son Sir John, who was ant heir of entail, and was empowered by
the entail to give his wife a liferent, did not exceed her powcrs in grantmg the
_security now in question.-
To the second, The L. 2026k to be settled under m seme pmvi;zom and
conditions with the estate of Carnock.
" To the third, That Lady Houston could disponie hér whole estate’to her son,

who was alioqui successurus ; she might therefore, 4 fbrtztm, give this. hferent tq

his widow. Qui potest majus potest minus.

To the fourth, No traces of a prmczpal and fidejussory obligation can be dis-
covered in this marriage contract ; there is a personal obligation upon Sir Jokn,
and a real security granted by Lady Hauston, and the personal oblgation must
be absorbed in the real security. If it were not so j in every heritable bond: the
heir of the debtor would be entitled to a relief agaimst the executor, as these
bonds, in their usual style, always begin with a personal obligation to pay ; and,
for the creditor’s further security, the debtor becomes bound: to mfeft him in par-
ticular Iands ; yet unquestionably such bond belongs to the heir of the credxtor,
and must be paid by the heir of the debtor.

It was further jnsisted for Mr Houston ; That Sir John, by surviving his mc~

ther, became creditor in this entailed money, which vested in him without a -

service; and as after his mother’s death, he had undoubited power to grant this
liferent provision to his Lady, his succession as Jus superveniens must operate. #6sra
to render valid that liferent provision which his mother, Wxth his censent, in. hig
own marriage contract, had granted. : :

To this it was answered, Sir John’s survivance could not establish a right in
him to this entailed subject without a service. And, separatim, fus supervepiens
to a cansenter will riot confirm the right consented to, although it may be other.
wise ubi_jus supervenit to the principal dxsponer

¢ Tue Lorbs found, That Lady Houston had power to provide the wife of her
son, the apparent heir, in his contract of marriage, in a jointure to the extent
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of a third part of the entailed money, and that the Representatives of Lady
Houston are bound to lmplement the said obligation.’

Act. Cratgie, Lockbart et Wallace.
w. S,

Al Ferguson et Steuart. Clc\rk,‘ Forbes.
Fol. Dic. w. 3. p. 129. Fac. Gol. No 182. p. 271.

See TAILZIE.
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Importmg an Obligation, or only a Faculty.—Pre-emption.—
Redemptxon.

17 55- Februar_y 18.
" NiNiaN ]AFFRAY, and Others against The DUKE of RO‘(BURGH.

I~ the 1614, the Crown granted a charter of the barony of Halydean, com;

" prehending the town of Kelso, to Robert Loxd Roxburgh in liferent, and to.

William Ker his son in fee.

This charter erects the town of Kelso into a burgh of barony ; and contains.
the following. clause : ¢ Cum plena potestate Willielmo Ker forum publicum

: hebdomadatim tenendi, et annuatim duas liberas nundinas, infra dictum bur-

¢ gum celebrandi, custumas et divorias earundem recipiendi et levandi, ac easdem-
¢ ad commune bonum dicti burgi applicandi.’

In the 1634, the Crown granted a new charter to the same Robert Lord
Roxburgh, wherein the clause aforesaid is repeated ; but, in a charter granted
to him in the 1647, the customs are simply and absolutely granted ; and all the
subsequent rights of the family of Roxburgh have been taken in terms of the.
charter 16479.

Jaffiay and others, feuers and inhabitants of Kelso, raised a process of decla-,
clarator against the Duke of Roxburgh; concluding, that his Grace should, in
terms of the charters 1614 and 1634, granted to his predecessors, apply the cus-
toms aforesaid for the common good of the burgh.

Objected for the Duke of Roxburgh; 1ma, The pursuers could, at most, have
had only a personal nght of action- on the charters 1614 and 1634 : now these
charters have never, since the 1647, been a title of possession ; and, of conse-.
quence, no action can lie on them. Further, the family of Roxburgh has, by
the positive prescription, acquired an absolute right to the customs under the
charter 1647, and the subsequent charters and infeftments ; 2do, The terms of
the charters 1614 and 1634, supposing them to be still in force, import not an,
obligationi to apply, but only a faculty of applying ; and so have they been ex-



