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brought a process agamst Andrew for having it found and declaled that the  No 86: .
land was redeemable in terms of the missive letter. : o |
- The defences made for Andrew were, That .the lctter nat bemg holegraph
was not probative. 2dly; Esto it were, the revcrswn bemg only personal to
William Neill, was not assignable. , ,
Before answer to the first, The Oxdmary havmg appomted Andrew to con+
fess or deny whether the subscription. at the mxsslve was not his subscription,
he acknowledged the subscription ;. but added, that the communmg which the
missive was intended to express was truly no more than this, that William Neill
himself sheuld. have- power to redeem within the seven years. if his cn“cum_
stances would allow it; and. thereupon pleaded, 1me, That the acknowledge.
ment of the subscnpuon did not render the unholograpb letter obligatory, and
that therefore he was no. fart.her Lound than so far as he had acknowledged the-
communing and agreement, viz. L hat the reversion /7 /as- hmlted to ‘William -
- Neill himself, and -not. to.go to &SIgnees 2dly, Sy gposing. the missive to be--
come obligatory by the acknowledgement of the ¢/ scription, as the reversion.-
was not expressly granted to; asmgnees 1t was. not 02' its. nature. assxgnable 7
~ The Ordmary having. reported the case, the Lo&ns were_clear, that by the
acknowledgement of: the.. subscnptlon the letter became obligatory, agreeable.
to what had been found. 20th December 1746 Foggo “contra’ Milliken, .
woce WRrir :. But. then-as it had been admitted. ‘that the price 'had been'
. 22 ‘years- purchase, and that therefore the bargain.could not have: been a.
wadset_but a sale, they were of opinion the reversion was personal to the-
seller: That Lord Stair was. in the right when be says that a dnsposmon grant- ,
ed to a man without. menuo,mng,hrs heirs, is nevertheless presumed to be to.-
- him. and‘hisv heirs; but that a. reversion granted to a man without adding
~his heirs is presumed to be to himself only. s _
‘Accordingly, the:Lorps found, “ That the. reveréxon could ﬂot be aSSIgned ,
and assoilzied the defender.”.
A separatedefence might- also ~have been pleaded that the seven years
were now elapsed without ‘using the order. of redemption ; but there was. no;

Kilﬁermn; (PERSONAL .and <TRAN§L§413‘§BL;.), No 4. p. 3‘98.-
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- .oceasion for it.
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1756 Nowmber 24 } . ‘
WILLIAM SANDERSON against The MARQ[]IS oﬁ TWEEDDALE and- JouN. CARFRAE. :
No 8-
TuE Marqms ‘of Tweeddale granted a lease of' the farm of Gamxlstone t0" A lease grante-
Walter Hay, “ his heirs, executors, and assignees whatever, of ‘no hxgher de- G
greé than himself, and with whom the Marquis shall be content and "accept- of ; executors,.

(3 d‘ e
allenarly Thxs lease was to endure for forty-five years and a life. anc-ange-

{
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Hay a351gned this lease to Sanderson, but reserved to hxmsclf a faculty of re-
suming his right, on payment of all the money which Sanderson had ad\ anccd
for him, or expended upon the farm. * )

- Sanderson brought on action for eacroachments against Carfra a neigh-
bouring tenant. The Marquis,of Tweeddale appeared for his intérest, and ob-
jected, that action was not competent at the instance of Sanderson, as not be-
ing an assignee accepted by him; and he laid his plea on the clause aforesaid -
in the lease to Hay, and on the decision 4th December 1747, Elliot agavnst

‘the Duke of Buccleugh, No 14. p. 10329.

Pleaded for Sanderson ; This clause by which all assignees are, with one li-
mitation, admitted, is neither equivalentto a- clause expressly secluding, nor
to a clause admitting all assignees; the limitation must imply, that the Mar-
quis may refuse an assignee, providing always that he show some reasonable
cause for such refusal. No such cause is here pretended. Had the Marquxs
meant to have reserved to himself an arbitrary power-of refysal, he would

_have expressly secluded assignees ; but this has not been done, although most -

usual in leases. Nor can a lease which is granted to executors import a total

“exclusion of assignees. The decision Elliot against the Duke of Buccléugh

is not in poiht; in that case, the tack was conceived “ to heirs and such of the
tenant’s assignees as the Duke should approve of, excluding all others his as-
signees:” The Court found, ¢ that the tack, as it expressly secluded assignees,
was not adjudgeable.” There assignees were particularly excluded 5 here they
are not. Further, there is a difference between the adjudication of a lease and
an assignation of a lease, granted, as in this case, in security of a debt. The
former becomes at the expxry of the legal, an absolute right, and substitutes
a new tenant in the place of the original tenant. The latter leaves to the ce-

" dent the right to the lease, and the faculty of resuming the exercise of that

right. Hereby the proprietor is not prejudmed but benefited ; for that the
cedent continues, and the assignee becomes liable to him. *

Pleaded for the Marquis of Tweeddale ; The clause imports, that the lease
shall go to such assignees only as the Marquis shall be pleased to accept, nor
is he bound to show cause for not accepting ; such obligation would be pro-

, ductive of frequent law-suits. No argument can be drawn from the insertion
~ of the word'executors. It is a word of style inadvertently employed; and,

were the question with executors claiming right to the lease, it would be held
pro non adjecto. The case of Elliot is in point ; there the lease was to such as-
signees as the master shall consent to, excluding all others; here to such as-
signees as he shall accept .of allenarly. In both cases it is provided, that the
lease be assignable only with consent of the master. According to the judg-
ment in the case of Elliot, this lease is not adjudgeable; and if not ad_]udge_‘
able, it cannot be assigned ; for that an adjudication is a legal assignation ; and

" if a legal assignation be not effectual, a voluntary assignation cannot. Neither

does it vary the case, that the assignation to the pursuer is not absolute, but in -



' of ‘and thereafter ‘the héritor havmg obtamed from thie father a renunciation
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security for a, debt ; for that 1f ‘the. tenant may thus assxgn the lease to one cre:
diter, he may, by parity.of reason,;, ass:.gn it to all his, credxtors successively,

. whereby he and they would alternately possess.the farm ; no.master can be pre- -

sumed to have granted a lease on terms.so manifestly detrmwntal
“ I‘HE Lorps found that the pursuer had no- title to msxst in this action.”

Act. Gardeﬂ, D, Da/r]mpk Alt- Hayy A Prmglz, Lockbart, Clerk, Kirkpatrick.
D. , _ R o Fac. ColNo 218. p. 316.
1759 February 14 \GEORGE)HEPBURN,agai‘n‘It JoSEm BurN. . .

!

- In this case, 4 tack havmg been granted “to a ténant,. his heu's, and exe--
cutors, secludmg assignees and: subtenants of no “higher dégree that himself,

and whom the heritor should 'be content with, and accept of allenarly ;” and
the tenant, who had fallen *if “arrear of rent, and become bankrupt, havmg
execiited an assignation of ‘his tack, of which fifty years were to run, in favour
of his eldest son, who new:stocked the farm, and entered into possession there-

of his tack, upon which a° process of removing was brought against him before

the Sherrﬁ' of the county, compearance was made fof the son, the asslgnec .

The . Sheriff fourtd, “ That- the assignation being cloathed with possession’ long
prior to the date of the re,nuncxatxon was preferab}e thereto and therefore

dismissed the removing.”

A bill of advocation: was eﬁ'ered against this Judgment, and reported to the:

Court. - ‘ \
- Pleaded for the hentor 3 A tack, excluding all a351gnees Wxthout dxsﬁmctlon

cannot be eﬁ'ectually assrgned to the tacksman’s eldest son. Tacks are under-

stood to be strictissimi juris. The convention of parties here expressly ex-.

cludes all assignations ; and it may be of bad consequence to proprietors in ge--

“neral, if assignations such as the present should be sustained. At this rate,

‘when a tenant becomes bankrupt, he may -elude the master’s just right and.
pmvrlege of removing him from his possession if he cannot find caution, by -a.
conveyance to his eldest son, though an infant; and then, as administrator-in-

law for his son, -he contmues to-have the full administratien. and enjoyment, of"

the tack, as fully, in every respect as if he had never heén: divested. thereof
2do, The assignatien founded on, was a- latent deed without any mt:matlon,
arid the pretence of possession upon it by the son, was a.mere shami,- while: the-

/father continued. to dwell openlyupon the farm ; it was;a fraudulent .and col--
Tusive contrivance to disappoint the master, who, bemg ignorant. thereof gave-

the father an-onerous consideration for the renunciation.
‘Answered to the first ; The landlord, by granting the tack to helrs has ngen,

: tem an indefeasible right to take and. hold that tack. . The heir, upon. his:

-

’ : ’ .
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