ADJUDICATION anp APPRISING. 129

Euer aifibers; That ‘the decreet of adjudidation, made primcipal and annualrent
into vne Dam, bearing mmnualrént ; after wiich there could be no modification;
which was never fuftdirmdd in =pprifings ; m place of which ad_;udxcaﬁmins are new
come.——It was replied, That the Lords had been frequently in ufe to modify
penalties m apprifings, and adjudications, if they ‘be exorbitant, efpecially be-
fore they attain poffeffion, or come to fingular fucceflors.; and it were againft
reafon, that if an indigent debtor thould make a penalty equivalcnt to the prir-
cipal, that the fingle fentence .of adjudication, proceedmg upon a fummons of
fix days, fhould exclude all remedy againft the common privilege: of all fove-
yeign courts, to modify exorbitant penalties ; which cannot be hindered, though
parties fhould, upon never fo peremptory terms, remounce the. fame; and, there-
fore, the Lords always modify termly failzies and penalties in adjudications and
apprifings ; and, as tothe clanfe of preference, it is an unjuft monopoly, for who-
would ever enter i terms of buying the defender’s land, if he knew it werg
to no purpofe, but that Panmuir would get it : But feeing this claufe is contain.
ed-inn the contra® of wadfet; if Panmuir thould prevail and. referve it, it would
infei‘taking of ufury more than the annualrent ; but, being in the. wadfet, it can,
only be underftood. to be in.the famne, while it ﬁands unredeemed.

‘Tue Lorps found this pendlty exorbitent ; the ordinary penaltxes being roo

pounds for 1000 merks, which doth not fo increafe when fums become great ; and
therefore they, modified.the pemalty to the tenth part of the principal, and the
ansualrent thereaf fince the adjudication, and. decerned Panmuir to renounce
ﬁmply all cantained in. the wadfet,. without exception of the claufe of preference:
Fol. Dic. v. 1. p 9.. ‘Stair, v, 3. p. 806..

«1757. Aagwts 5 mexrom of KINMINmY agamt ]o,m.: GORDGN wf Chmy

) UBGN the ad o,f Febvuary 1737, Sutherlarxd ef Kmmmlty, granted an -heri-
’table. bend to Thomas Arret,; for L. 3000 Sterlmg 3. upon which he was infeft,
This debt Arrot conveyed to ]ohn Gordon ; who was allo infeft.

In February 1744, Gordon led an adjudication for, the debt itfelf, and L. 41 5
of annualrents then due, and L. 600 of penalty, . makmg inall L. g015.
. In Juss. .1744, the lands: of Kinminity were fequeftrated, and a factor ap-
pointed, with the burden®of, paying to John Gordon, the annpalsents of -his prin,
cipal fum 3 which were regulagly paid aiter the fequeftration. -

When the creditors came to be ranked, Mr Gordon, being the preferable cre;

ditor, clainred the whele fum in his adjudication, ncluding the penalty..
B The other creditors objected to this; becaufe, .in. that mgnner, Mr Gordon
would not only receive his principa] fum,. with the L. 415 of intereft, and the ex-
pence of his charter, and intereft of that expence, but alfo L. 600 of penalty,
and fourteen years intereft, upon that {fum, amountmg in all to L. 1020, while,
at the fame time, the other creditors would receive no part of their debts.
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In point of law, it was argued, That Mr Gordon had no juft ground to lead
an adjudication in this cafe, as he was fecured for his principal fum and annual-
rent, and for the expences of his fafine, by his heritable bond and infeftment,
by which his became the preferable fecurity upon the eftate, except a fmall debt
to Sir Kenneth M‘Kenzie ; and, he might have recovered his annualrents from
the tenants : fo that his adjudication muft have been led merely lucri caufa. 2do,
At any rate, the penalty ought to be carried no farther, than {o far as the ad-
judger was truly out of pocket by expence laid out ; which, in this cafe, amount-
ed only to the expence of his adjudication.

That the end of covenanting penalties, was to fecure the recovery of the debt ;
when that end is attained, the claim to the penalty vanifhes. And accordmgly,
the Court is in ufe to reftri@ penalties to the creditor’s real expence, even in quef-
tions with the debtor. In England too, it is ufual to reftri¢t double bonds, even
after the condition is incurred, to the ﬁngle fum which was lent, with the intereft
and expence.

That the equitable powers of the Court are not taken away by the credltor s
leading an adjudication. The flatute of Alexander IL introducing apprifings,
orders the debtor’s lands to be fold, quoufque fuerit creditori fatisfactum de fumma
principali, cum damnis, expenfis, et intereffe. And the ftatute 1469, ¢ appoints
¢ lands to be fold to the avail of the debt, and pay the creditor; or to apprife
¢ the faid lands, and affign the creditor to the avail of the faid fum.’

When penalties were afterwards inferted, in order to anfwer the expence of
diligence, the Court has reftricted them, when exorbitant; 3oth November
1680, Earl of Panmure against Durham of Grange, (No 40. b. ¢.); and late-
ly, in & queftion between Sir Hugh Hamilton and Lockhart Wifeman ;* though,
in both thefe cafes, the objection was made by the debtor himfelf. And indeed,
penalties are, in general, exhaufted by the expence, where the debts are {mall ;
but, the fame proportion, which is rational in a fmall debt, becomes exorbitant
in a large one. The exorbitancy depends upon the extent of the profit the cre-
ditor puts in his pocket, and not upon the proportion between the penalty and

~ the principal {um.

Anfwered, 'The adjudication was neceﬂ'ary, as there were three years intereft
due to Mr Gordon ; and there were prior inhibitions and adjudications upon the
eftate ; and as the law then ftood, he muft have paid, though the preferable cre-
ditor, a preportion of the expence of a ranking and file ; and befides, he was
entitled by law to adjudge his debtor s eftate, if he d1d not get payment of hig
money.

This objection to the penalty is extremely new ; and there is no inftance where
without any objecton to the validity of the dlllgence, or to the proportion of th?:
penalty, the claim of a creditor to be ranked for it was ever objected to.

v

* See General Alphabetical Lift of Names.
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After an adjudication, the lands are not redeemable, except -upen payment of No 25.-
the accumulate {fum, with the intereft due upon it. Pofterior adjudgers, after-
year and day, carry nothing but this right of redemption, and the ranking and
fale of the eftate does not vary their interefts.

In the cafe, 3oth November 1680, Earl of Panmure, the penaity was exor-
bitant, being beyond what was ftipulated in bonds at that time; and, in the late -
cale of Sir Hugh Hamilton, feveral nullities were objeGted to the adjudicafioi‘

- By the Civil Law, there was no modification of conventional penalties, as
being introduced in order to hquldate the mtereﬁ' Penalties in bonds were in-
troduced for the fame reafon: And, though in practice, they are reftrited to
the expence, where the debtor only fails in payment at the day; yet, if the cre- -
ditor is obliged to adjudge, the penalty cannot be reftricted ; becaufe the credi~ ‘
tor is obliged to take land for his money ; which is.the reafon given in the aé
of Parliament 1672; and, in a cafe, 3oth June 1737, Watfon of Saughton
against James Baillie, (Se¢c ApjuprcatioN upon aét 1672); the Court found,
That 3 {pecial ad)udxcatlon could not be redeemed but upon payment of a fifth
part more.

It is difficult, if not impoffible, to determme the damage which a creditor
may fuftain by being obliged to take land for his money, or to wait the event. of
a ranking and fale ; but it is' proper that a general rule fhould be eftablifhed,
of allowing, in fuch cafes, a certain proportion of the debt in name of penalty.,
In fome cafes, this penalty may not be equivalent to the creditor’s lofs; in other
cafes, it may exceed it ; but this is of lefs confequence, than to follow a different -
rule for each particular cafe

«Tur Lorps found, That John Gordon muft be ranked for his whole accu-
mulate.fum, including the penalty ; referving the re(’méhon of the penalty, till
the making out the fcheme of divifion, that the creditors are to draw the1r mo-

/

ney, o _ 7 .

Reporter, Lord j:gﬂtce Clerk, For the Creditors, Ferguffon.  Alt. Fobnflone, Burnett,

- Fobuston. , Fac. Col. No 50. p, 82.
(Sir Wm Pultney.) .

(762. February 25.-  Davip M*Gurrock against Davip Epcar, .
No 42.
In the year 1733, John M‘Kill granted an heritable bond upon. h1s Jands of 4 bonfcon_

€leugh, to George M‘Millan, for the fum of 4000 merks, redeemable for payment - ﬁli;:& Zﬁ;‘iﬁ‘.’

of principal and intereft, and beanng thxs claufe, ¢ The faid John M*Kill and his torial requifi-
forefaids, always premonifhing the faid George M‘Millan and his forefaids, when . o0 a';e(ﬁ:;

s before the term, by a notary before two payment. No
the faid meney is to be paid, fixty day , by y P: guiﬁtion

witnefles, as effeirs ; and the faid George MMillan likewife premonifhing the faid w5 made be-

John MKill and his forefaids, in the terms abovemeritioned, when the faid | fgrge a"fﬁdfi

money, principal, penaltv and annualrent are to be required,’ judication
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