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Ina cbmpetftmﬁ of fhe:créditors'of “Stenhope, the queftion oceurred, Whe-
ther the mines- were carned by the adjudication whxch mentxoned the lands.
only ? S

Pleaded for Oughterl‘ony, Who adjudged both the ‘Tands and' the mines : He
Who has right ‘to’ Tands, may, in terms of the a@ 1 592 demand a charter of
mines. This faculty of' demanding will be carried by an adjudication of lands:

But after this faculty has been exercifed, and'a charter of mines obtained, the:

lands and the mines are held under different titles, and muft be- {eparately adJud-
ged. Thus an adjudieation of lands may carry the right which the proprietor
has of purchafing the teinds of thofe lands; but fuch adjudication will not cavrry
the teinds already belonging to the proprietor of the lands.

" Pleaded for the Earl of Selkirk, who adjudged the lands only : By the aé’t
1592, the proprletor of lands may demand a charter of mines, and he alone

may work them ; he cannot work them after the lands have been adjudged from .

him, Unlefs, therefore the adjudication of lands carry the mines, the grant of
the mines muft ‘become meffeé’tual and the mtenuon of the aé& 1592 be.
fruftrated.

e THE Lorps found, That thc adjuftication of the lands comprehends the
mings.’

B.-cportex, Strichen.. * For Oughterlony, Sir Di Dulrymple & Lockhiart.  Alt. Miller & Brown...
Clerk, Fustice.. .

o , Fol. Dig. w. 3, p. 9. Fac. Cal. No 167. p. 249.

Dalrymple..

1759. December 7. Marton WiLsoN against ALEXANDER: FALCONER:

Avexanper FarcoNer, keeper of the regifter of fafines for the fhire of Ber=
wick, in which office he had a power to name a deputy, being debtor to the. pm'.’
fuer, fhe raifed an a@ion of' adjudication of this office.

Pleaded for Falconer, The office is not adjudgeable ; becaufe. it is not a patris

monial eftate: The defender has only his commiffion during life, or folong as

ke executes the office properly ; it-does not go to heirs ; 3 and: it cannot be_affign-
ed: Butan adjudication is a legal aflignation.

" Inthe nomination of a perfon to this office, there is a dilecFus peij/‘ana’ Diligence :

and fidelity are requifite in the execution of it, for which there can be no fecu-

rity, if it may be attached: indifcriminately by any.creditor of the officer. The -
€rown has nvefted him with certain powers. - His regifter, and extrads from it,.
bear faith in all courts.. Thefe powers he may commit to a deputy; but no.
¢ourt has a power to transfer them to creditors.. Some few inftances may indeed.
be given, where offices of truft have been adjudged ; fuch as that of fheriff;
ufher, and printer to the King, &c.  But the- principles on which thefe decifions -
were founded, are neot void of difficulty. Befides, thefe were cafes very different.

‘Neo rbx
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from the prefent. - In each of them there was an- heritable patrimonial intereft j -
they pafled by charter and fafine, as land-rights do, or defcended to heirs. They.

were granted in perpetuity, or for a certain term of years; and might be aflign-

ed,- bought and fold, without the approbation or acceflion of the Crown, as any

other thing in property may. But this office is. of uncertain duration; it is.

granted for life, or quamdiu [e bene gefferit; it cannot be transferred from one

perfon to another, without a new commiffion from the Crown; and it is not in

any fhape given by the Crown as a patrimonial eftate or property.

Pleaded for the purfuer, That in law and reafon every perfon’s eftate, whe-
ther heritable or moveable, whether in liferent or fee, whether it is an eftate.
vefted for a long or a fhort endurance, ought to be fubje@ed to the diligence of
his creditors. . 1t is admitted, that many heritable offices of truft, in which a
dileChus perfone was proper. in a very high degree, and which were vefted by the
Crown with great powers, and a public charaéter, fuch as thofe of Conftable,
Jufticiar, Chamberlain, Sheriff, Steward, Mayor, Bailie, Forefter, Coroner, King’s
Uthzr, and King’s Printer, have been fo far confidered as property, that they
have been adjudged ; and, as fuch offices have been adjudged, when granted he-
vitably, or for a term of years, a good reafon does not occur, why they might not
have been adjudged, had they been granted only for life.

There is no difference in the nature of.the thing betwixt an heritable office,
and an office for life, except in the endurance. The terms of the grant, in
other refpects, are the fame, the duties of the offices are the fame. A prohi-
bition to alienate is not more implied in the one than in the other; and an heri-
table office is not more the property of the poffeflor than a liferent one is, for the
terins of their refpective endurance. It appears then incongruous, that the one
fhould have it in his power to with-hold his eftate from his creditors, and that the
other fhould not have the fame power. In other fubjects, this diftin@ion is not
obferved ; a terce, a courtefy, the liferent of an heir of entail, or any other life-
rent of a land-eftate, may be adjudged as well as the fee of it. Suppofe the life-
rent of an office is granted to a man, and the fee of it to hisfon, it will not be
difputed, that the liferent of this office would be adjudgeable for the debt of the
father, as his property. By parity of reafon, the liferent of an office ought to be
fubjected to the diligence of creditors, aithough the fee of it is not given away,
but remains in the Crown.

Every objeQtion arifing from the importance of this office, from the diletus
perjone, the care and diligence requifite in executing it, and the powers vefted in
the ofticer by the Crown, ought to have applied with more weight againft the
adjudication of the high heritable jurifdictions already mentioned. Befides, the
nice choice of a perfon to officiate in this office is not neceffary, it requires only
a faithful tranfcriber. The defender, by his commiffion, is impowered to name
any perfon he pleafes to be his deputy ; and the creditors may be as capable to
officiate, or to appoint a proper deputy, as the officer himfelf. DBy a& 6, Parl.
1424, it is provided, That where officers of the law are incapable, others may be
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appointed in their places ;—but what greater incapacity can there be than bank-
ruptcy ? and who are fo well entitled to enjoy the office during the incapacity,
as the creditors of fuch officer? This queftion has been formerly determined in
the Court of Seflion. The creditors of Hugh Crawford, keeper of the regifter
of fafines for the fhire of Renfrew, led feveral adjudications of his office from the
1750t0 1753 o o

" Replied, The argument founded on the act of JamesI. does not apply. The
power granted of naming perfons to officiate during the incapacity of officers of
the law, or other officers, was only in the cafe of heritable offices, of which the pof-
feflor, though minor, or otherwife incapable, could not be deprived. Bat this is
an office ad vitam aut culpam. If the officer is incapable of officiating, he may
be deprived. The adjudications led againft Hugh Crawford were pronounced
by the Lord Ordinary in the outer-houfe, and no appearance was made for Craw-.
the debtor. )

¢ Tue Lorps found the office'not adjudgeable.’” ¥

A&. F. Dalrymple. o Alt. P, Murray.

‘ Fol. Dic. v. 3;p. 9. Fac. Col. No 201. p. 359..
Campbell. . ,

* On this cafe Lord Kames makes the following obfervations :—In the year 1742,. Alexander -
Falconer, town-clerk of Lauder, obtained a commiffion from his Majefty to be keeper of the re-

gifkér of fafines and reverfions for the town of Lauder, bailiery of Lauderdale, and fheriffdom of -

Berwick, with the fees and emoluments thereof. The commiffion is.for life, and empowers Alex-
ander Falconer to appoint a deputy or deputies to a& for him.
His creditor Marion Wilfon, raifed a procefs of adjudication, in erder to affe& this liferent-

office.  And it was urged for her, that ‘all offices of profit are adjudgeable,. liferent-offices as .
well as what are hereditary. The defender admitted, that any fubjeét defcendable to heirs, is to
be underftood .patrimonial ; and, therefore, in its nature is attachable by legal execution. But.
he contended, thata liferent-office ts of the nature of a truft, implying a dieétus perfone, that it
-cannot be transferred by will, and therefore is not adjudgeable. 'This is the reafon why the-
office of a Judge of the Court of Seflion is not adjudgeable ; and the fame reafoning is appliey~

ble to the office of keeper of the regifter of fafines. The Court refufed to fuftain the adjudica-

tion. .
This decifion deferves fcarce to be confidered an an authority. The point was but fuperficial- .
1y handled by the purfuwer, and the Court tock up with the topics that were fet before themy,

without piercing to the foundation. It feems clear, that the office itfelf is not adjudgeable. It

was certainly not in the power of the Court of Seffion, by medns of an ‘adjudication, or by any

means, to forfeit Falconer of his office, and in his ftead to name Marion Wilfon keepér of the-
regifter-of fafines. - This power is inherent ir the Crown, and ‘does- not belong to the Court of

‘Seflion. Next, to transfer the office to the creditor, is repugnant o the very nature-of an adju- -

‘dication, confidered as a_fecurity only, which is the cafe during the legal:* A fecurity upon land
ay he granted voluntarily, in order to levy the rents ;: and the fame feeurity may be-eftablifhed-
by adjudication. = But fuppofing a liferent office to be alienable by will, fo as to put-the difponee.:
in the place of the difponer, we can form no-idea of a fecurity granted-upon an office ; for the

right to an office is in its nature indivifible; and cannot be fplit into:parts like a right to-lands, of -

which one may enjoy ‘the property; and another a-real fecurity ; 'and for that reafon, 4 fecurity

upon an office cannot be eftablifhed, whether by confent or by authority of a‘ judge. But, as.
there is nothing ‘i law to bar a voluntry conveyance of the emoluments of an office in fecurity,
and payment of debt, as little is there to bar an adjudication of thefe emoluments.  This leads toa
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1779, "fﬁmuﬂrjz 3 CovviLLs PETITIONERS.

Messrs CoLvires, being notour bankrupts, a creditor brought an adjudication
againft them, in which a term taken for producing a progrefs, was circumduced.
Pecree was pronounced and extracted ; all was done regularly, but as quickly as the
forms of Court would admit of. Meflis Colvills, by petition, ftated, That they wefe
in ‘danger of incufring an irritancy, as their eftate was ftri€ly intailed: And
they complained of the precipitancy ‘with which the decree had been taken.

Tue Lowrps refufed the petition ; not only becaufe the decree was irrregular ;
but in refpeét that the petitioners being bankrupt, were not entitled to produce
a progrefs ; and that creditors are entitled to adjudge their debtors eftate, whether
it be entailed or not. '

Fol. Dic. v. 3. p. 4.

o
1629. February 20. ' ANoNYMOUS. Durie, p. 430.

See ApjupicaTioN, Contra hereditatem jacentem. No 3. p. 44.

1639. Fanuary 29. Granam ggainst PARK. Durie, p. 870.
S - See Huspanp and WIrFE.

1684. February 1.  AxprrsoN against Anderfon’s TENANTS. .
. ; Prefident Falconer, p. 51.
See COMPETITION.

1743 Fune 10. against The E. of LAUDERDALE.
: : : Fol. Dic. v. 3. p. 9.
See HEIR APPARENT.

- See the Gene‘ral A}phabetical'Liﬁ of Names; for the cafes of STamr, CassLLis, -
' ‘ and SUTHERLAND. '

‘the true ftate of the matter in debate. And the queftion ought to be, not whether the office be
,adjudgéable ? but whether the emoluments be adjudgeable ? When the cafe is confidered in this
light, all difficulties vanifh. The jus mariti as far as perfonal, confidered as the authority a man
‘has over his wife, is certainly not adjudgeable. But the emoluments of the jus marizi may be
-adjudged. Precifely in the fame manner, the office of keeper of the regifter of fafines ’Deinﬁ
-perfonal, is not adjudgeable. But the emoluments of that office may be adjudged. And if fuc
adjudication be competent, it follows, that the deputy, inftead of accounting to Mr Falconer for
the emoluments, muft account to the adjudger, Poflibly no depute may be named ; but in that
cafe, it is Mr Falconer’s duty to name a deputy with confent of the adjudger. And if T'alconer
refufe to do this a& of juftice to his creditor, it becomes the duty of the Court of Seflion in his
place to name a depute. To conclude, it appears to me that wherever there is power of deputa- -
tion, the emoluments may be adjudged however perfonal the office may be. Otherways, where
‘*;herx,igxn,o power of deputation, which is the cafe of the fupreme Judges. . ..
: Sele@ Decisions, No 159. p. 219.





