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In confequence of this letter, Watfon rouped part of the goods.

Souper, a creditor of Smith’s, who had not been prefent at the meeting, arreft-.
ed in the hands of Watfon This brought on a competition betwixt him and the
other creditors. '

Pleaded for the creditors, Watfon was truftee for them ; he was accountable to
them, and not to Smith. There was'a Jus quesitum to them by Smith’s letter ;
therefore an arreftment in the hands of their truftee was mept

Answered for Souper, The mandate flowed from Smith’; it was revocable by
him ; it would have fallen by his death: and therefore the arreftment in the
hands of the mandatarius was an apt diligence.

THE Lorps found, That the goods fold, and the prices thereof received by
Watfon belonged proportxonally to the creditors, according to their debts.

Al 7. Crazgz:. ,Clerk, Kzrl'patrzcé.
Fol. Dic. v. 3. p. 42. Fac. Col. No 1%8. p. 266.

A& Hamzlton Gordon.

7. Dalrymﬂe.

T February g. : ' '
759
ANDREW StaLkEr, Merchant in Glafgow, agazmr ANDREW ArTON,

Merchant there.

1§ February 1754, John Trotter h‘avi'ng carried  to- -Jamaica a cargo of goods,
infured them.in Stalker’s office. . The price of infurance amounted to L. 57 : 128

Sterling, for which he granted bills on London. The bills were proteﬁed for not
acceptance.” - . ~

In.July 1‘,hereafter Trotter fent a cargo of fugars from ]amarca to Lelth con,

ﬁgned to Aiton at’ Glafgow, and to. Mltchell at Leith. He inclofed the i invoices
-and bills of loadmg in a letter to Aiton ; and deﬁred him, ¢ When he received the
proceeds of the cargo, to. dlfcharge certam bills and accounts due by him in Scot-
land,; as: ‘far s the, proceeds would. ;go.” -And to. the letter he fubjomed a lift of
the creditors. to whom thefe b111s and accounts que due, in which Mr Stalker is

{et down as one, . Mr, Alton was hkew1fe deﬁred to mfure the cargo ; which- he,

Ldldrnhreo nname. ., oo .
Before the arrival of the fugars Mr Stalker in Oé’tober 1754, arreﬁed them in
the. hands.of Aiton, as the, eﬂ"eétg of Trotter, his  debtory, :

A&e{ the arrival, of the fugars:at Lelth MrAlton, in February 1955, made out.

an account of the,procceds of thercargo, and. a]lotted to. each of the creditors a
- certain, ﬁrare thereof eorrefpondmg to then"debts iby thh the. whole Was ex-,
hauﬁed, and. tlfere )remamed dug to, the credxtors conﬁderable fums. R

+ALL the credrtqgs,agneed to aocept of t‘hiS dlvrdend except; Stalker ; and. Axton
granted an obligation to the other creditors to pay them their ihares of it,
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Before Aiton had paid the other creditors, Stalker executed another arreftment
in his hands ; and otr both arreftments raifed a procefs of furthcoming.

Pleaded for Aiton, the arreftee, That the firft arreftment was inept and ineffec .
tual, as it was laid on in his hands before he was in pofleflion of any of the com-
mon debtor’s effeés.

That the fecond arreftment was likewife ineffeGtual, as it was not executed tilt
after Mr Aiton became bound to pay the dividends agreed upon to the other cre-
ditors out of the proceeds of the cargo. ‘They had thereby acquired fuch a right
to the proceeds of this cargo, that it could net be affected by Stalker’s after arreft-
ment,

- Pleaded for Stalker, the aueﬁer That, at the date of the firfk arreftment, the
arreftee, Mr Aiton, was in the legal and civil pofleflion of the cargo. It was con-
ngned to him ; he had infured it in his own name ; he could have fold it before-

it arrived, and veffed the property of the goods, ot of the fum infured, in the pur-
chafer, although hie had not then obtained the natural pofleflion of them : thefe
effeéts therefore being in his poffeffion, were {ubjected to diligence by arreftment
in his hands, and were properly arrefted. Thus it was decided, 1gth November
1742, in the cafe Rae contra Nielfon, No 52. p. 716. that an arreftment laid on-
in the hands of one copartner, by the creditor of another copartner, was effe¢tual
to attach the copartnery-goods, although the arreflee. was pot in: the natural pof~
feffion of them. And in the cafe, 13th February 1740, Sir Harry Innes contra:
the Creditors of Ludovick Gordon, No 51. p. 715. the Lorps preférred an arreft-”
ment laid on in the hands of an indotfee to a bill in truft for the €ommon debtor

to a pofteriot one laid on 1 the fame ha‘nds after the bilt was pa*z& and the

money thereby in the indorfee’s poffetiion.

2dly, That the arreftee’s beeoming bound to pay the dividends to the credrtors,'
did not transfer the property of the fubjects ; they ¢ontinued zn bonis of the com.-
mon debtor Trotter, fibje&t to be attached by legal dﬂtgerxce " By the commif-
fion and confignment, Aiton was defired to pdy the ptoceeds of the cargo to the
creditors, only fo foon as they were put into his hands. He was not defired, by
anticipation, to interpone his own obligation ; by fo doifig he acted beyomd his
commiiffion ; and fuch a&ings cannot have any effe@; they cannot obftru& or
defeat the 0peration of the fecond arreftment laid on ih the arreftee’s hands, while
he was in the natural pofleflion of the common debtor s eﬁ'e&s the price of the
eargo.

Answered, ‘That the firft decifiont dld fiot apply to the prefent cafe. Every-
copartner is confidereéd as proprietor, and im poffeflien of the whole company-
goods, wherever they are fituated ; arreftment thetefore is ‘properly executed
againft any of the partners, and will aﬁ‘e& the goods of the copartnery ; but goods
configned to a truftee or fadtor, s in the prefent cafe, dfe not conlidered to be in-
his hands until he is in the natural poﬁ'eihon of them and till then they are mot
arreftable in his hands.
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Neither u. ke fecond decifion apply to the prefent cafe. For though bills

or goods couﬁgne». "=.the behoof of the common debtor may be fubjetted to the
arreftment of his credrwors, yet, when they are configned for payment of certain
creditors, the property is fo much transferred to thofe ereditors, that the goods are
not liable to diligence by arreftment at the inftance of other creditors. This was
{o determined in a cafe, December 1726, Jamiefon contra Leckie, No 46. p. 711.
¢ Tue Lorp Kames OrpiNary found, That, in O&tober 1754, the date of the
purfuer’s firft arreftment, Andrew Aiton had no fuch pofleffion of the goods as to
make the arreftment in his hands a habile diligence for affeéhng the fame : And
- with refpe@ to the fecond arreftment, laid on in Mr Aiton’s hands after he be-
came bound to the creditors to divide the proceeds of the cargo amongft them,
found, That Mr Aiton was not interpelled, by the faid arreftment, from making
payment to the creditors in purfuance of ‘his obligation. And the Lorps, on

advifing a reclaiming petition and anfwers; adhered to the interlocutor of the 7

: Lord Ordinary.
Fol. Dic. v. 3. p. 41. Fuc. Col. No 166. ? :2'95_.

az6o. November 18..

Davip CuniNcHaM, Baker in Edinburgh, against George Home, Deacon, and
Charles Cuningham, Boxmafter of the IncorroraTION of Bakers there, David
Simfon, agent, James Frafer .and James Dougal, and others, fervants to the
Members of the Incarporaaan in Lhe manwgtmcnt of their mﬂls
THE bakeraof Edmburgh were ﬁ)rmm:ly thmled 10 the rmlls belongmg to that

«ity, for gl wheat, giinded By themn ;! but: :ﬁnd:mg that {ervitude incenvenient,

" they, for payment.of . egreed: fdu-duty| got an-irredeemable right to thefe

‘mills, in:favour:of: their then dedeonband boxmaﬁcn, antl their {fuceeffors in ofﬁcc

for the, ufg: and behoof of the i incorporation: ‘of - bakers, and their fucceflors. .

' By. the, regulations eftabli(hed for the management of -thefe mills, it appeared,
that the benefit of the. fen wits intended folely for the- utility of the refpedive
*members and not to have any conpection with the incorporation funds; and that
that benefit was commumcated to the widows . of {uch. members as casmcd on
trade after their hufband’s death. R T

A widow. of one of the members of the corporatlon havmg brought fome
wheat to the mill to be grinded, David Cuningham, ber creditor, arrefted it,
while it was grinding, in the hands of the deacon. and boxmafter, clerk, and
other fervants of the corporation 3 and afterwards mﬁﬁed agamﬁ themin an ac-
‘tion of furthcoming.

The deacon ‘and boxmafter plmdcd That, as. managers of the ' corporation-
_funds, they could not be found. liable; becaufe the corporation neither had inte-
reft in nor pofleflion of thefe mills. The feu was not,granted to the corporanon
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