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17547. November 16. . : R
RoBzrt Sym, Truftee for Jackson’s CREDITORS, against ALEXANDER SIMSON.

Patrick and ]AMES Jacksons having become bankrupt, and their creditors ha-

ving, upon different diligences, carried off the greateft part of their effets, the

Jacklons, at a general meeting of almoft all their .creditors, except Alexander
Simfon, executed a difpofition of the remainder of their effects to Robert Sym,
as truftee for all their creditors. The difpofition was fimple, and unqualified ; re-
ferved the feveral rights and preferences of the creditors ; enumerated them all ;
referred to a figned inventory of the debtor’s effects ; and contained none but the:
moft common and ordinary claufes neceffary for its receiving execution.. C,

In confequence of this difpofition, the creditors ftopped their diligences.

‘Two months after, Alexander Simfon, who had not ufed any diligence before,,
arrefted in the hands of Robert Sym, for a debt due to him by the Jackfons.
The Sheriff decerned in the furthcoming ; Robert Sym advocated the caufe.

Simfon pleaded, in the advocation, That a difpofition emninum konorum by a
bankrupt, could not ftop the diligence of creditors. S

Sym made answer upon the common argument made ufe of in fupport of fuch

difpofitions. And, 2do, Lhat the cafe in' hand' was more favourable than the

common cafe of fuch general difpofitions; for that it was only a conveyance of

the remaining part of the bankrupt’s eftate; after-the greateft part of it had been

torn away. by diligence ; and that, even of it, the divifion had; before the meet-
ing of the creditors, been already fixed by the diligences which the creditors had
by that time ufed, in which thofe only who had -diligences had ‘an intereft, and
in which Simfon had no intereft, it not being denied, that if the other creditors
had gone on in their diligences, without ufing the truft-difpofition, there would
not have been left any thing for him to have drawn.

¢ THe Loros afloilzied Robert Sym.’ B

For Sym, . Dalrymple, Geo. Brown. _ For Simfoﬁ; Arch. Murray, Lockhart.

Fol. Dic. v. 3. p. 64. Fac. Gol. No 359. p. 97.

1759 July 25. |
Joun Forres-Lertn, and Others, CrEprToRS of WitLiam MowaT and Company,
against ALEXANDER LiviNestoN, and Others, TrusTEEs for the CREDITORS of

the faid WiLLiam Mowat and Company.

WirLiam Mowat and Company became bankrupt. In December 1756 they
called a meeting of their creditors, at which John Forbes-Leith was prefent ; at
this meeting they made a full difcovery of the whole ftate of their affairs and
funds ; and agreed, at the defire of the creditors, to make a general furrender of
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their’ whole eﬁ'eé‘cs to certain truftees named and. chofen by the credltors them-,

felves. - - » : .

In confequence of thxs agreement, proper de,eds of comieyaﬂce were executed
by the Company ; and infeftment was taken iu name of the truftees, for com-
pleting their tight to fuch of the Company’s fubjeéts as were heritable. A back-
bond or declaration of: truft was executed by the truftees, and recorded at Aber-

deen, declaring; T hat .the produce - of - the funds was to be d1v1ded among the .

whole creditors proportionally.

-. John Forbes-Lerth, and fome others of the eredltors, brought a&xons of adjudl- ;

cation for attaching the-heritable fubjed@s.of: the bankrupts. :

The truftees:named by the creditors 0ppofed thefe adjudications ; for that, 1mo,
Thefe diligences wereiintended to create an unequal preference in favour of par-
ticular creditors, contrary to the equitable intention of  the truft-right; and that,
befides, the adjudgers could not even attaiin their own end ;; for that all the other
creditors, by adjudglng within year and day, would be enutled t0 an equal pre-
fereace with them ;.. {o that the only effé&. of carrying on this:fort of dlhgence
would be, to. mvolve ‘every creditor .in a great unneceﬁ'ary ex;ae;}ce, fo as to in-.
creafe the lofs by this bankruptcy. - -

2do, That, in point, of law, the fub;eéts (;ould not be adjudged as the property
of Mowat and Company, after the’ Compgny was divefted ‘of “them by the deed
in favour of the truftees, completed by  infeftment: That thefe deeds being
granted for a fair and equitable purpofe, and for the behoof of the whole credi-
tors, equally and proportionally, could:net.be.fet afide by any particular credi-
tor, but muft effetually put a ftop to the attachment intended by the procefles
of adjud.lcatlon. At any rate, the right of the truﬁees muﬂ: be effe&ual till fet
afide by a proper procefs of reduction..

Answered, 1mo, By the Jaw of Scotland, a certam form of legal execution is -

eftablifhed, by which a creditor can attach the effe@s of his debtor... This form
he Is, entltled to follow, and. cannot - be obﬁru&ed either by the debtor ‘himfelf,
or by other credltors unlefs payment be offered. He is not obliged to explam
averments, that hei is a&mg agamﬁ hlS real intereft ; for he is entitled to Judge
for hlmfelf' In thls cafe, the creditors: -who have brought actions of adjudication,
thx,nk they have geod reafons for difapprov1ng of the execution of the truft- right
in quef’uon ; and they have therefore chofen te follow the, legal method of attach-
ing their debtor’s effects. = - - . .

2do, A bankrupt cannot, by the law of this - countx:y, execute any deed after
his infolvency, by whlch the rights of his creditors can beé aifeéted or any re-
fraint put upon them as to the form of attaching his effes.” Difpofitions by
bankrupts-in favour of their. whale creditors are- authorlfed by no ftatute ; and if
they. werg to be fuppoxted by the courts of law, it would give a power to bank-

rupts‘wh;ch, mlght be attepded- with very bad confequences: For thefe truftees.

might connive with the bankrupt, and fpin out the execution of the truft for
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apes. - Nor is any forn of precefs to be found in our Jawebooks, for compelling
fuch truftees to an immediate execution, orifor removing them if they aék irf.
prepetly. Nor is the logal method of attaching the hevitable fubjecs of a bank-
rupt either wnequal or grievous: The law has taken fofficient care, ‘thrat no credi-

~ tor can obtaim 4 partial preferenice by adjudication, fince all who adjudge within

year and day of the firft effe@ual adjudication have an egual wight. The ex-
pence of eartying ‘on fuch judicial proceedings agamft the effate of a bankrup,
is no doubt confiderable ; but the execution of a truft-rigint 1s alfo- very expendive 3
and if thete be a difference of expence, which often is mot the cafe, that dif-
ference is fully compenfated by the advantage of havmng every thing comdocted
under. the immediate infpedtion of the fupremse court; and by the advantage
which the creditors have, of bringing matters,. if they inclize, to a moere certain;
immedidte, -and fair execution. 'The right in queftion, in favour of the truffees,
is void and mull, and may be fet afide by exccpﬂdn of reply, wmhmlt the, necef-
fity of a redudion.

¢ Tue Lorps decerned in the adjudmatxom 3 and remitted to the feveral Lord
Ordinaries before whom other adjudications againft the fame deﬁ:ndcrs wexfe de-
pendmg, to decern therein.”  See No 12. p. 92. :

,A& Raey Mitler. Alt. Lacébart. ' Cférk,jmhke;
| Fol. Dic. v. 3. p. 64. Fac. Col. 193. p. 345-
H. Fobnston ' '
.
1762. February 18.

WitLiam Wizson and The Crepitors of RoBerT BAILLIE, agains,
Neiw M‘Vicar.

Rosert Baririz merchant in Edinburgh having become bankrupt a very nu-
merous meeting of his creditors was held, who refolved to  comcur in joimt mea-
fures.

At another general meeting of his creditors, Robe‘rt Bailfie executed a general
difpofition of all his effe@s, heritable and moveable, containing a fpecial affigna-
tion of all the different debts due to him, in favour of a truftee, for behoof of all
his creditors. In confequence of which, Willam Wilfon, who was the truftee
named, entered to. the poffeflion of the fubje&

After this, Neil M‘Vicar, one of Robert Baillie’s credrtors who had not ac-
ceded to joint meafures, nor to the truft-difpofition, kid on an arrettment in the
hands of the truftee ; upon which a competition enfued betwixt him and the ac-
ceding creditors.

Qbjedted for Neil M¢Vicar + The truft-difpofition contains ﬁmdry extraordinary
powets : The Court have often found difpofitions by a bankrupt to a truftee, . for
behoof of all his creditors, infufficient to interpel the diligence of diffenting cre-
ditors.



