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PACTUM ILLICITUM: ~ ° St 15+

S ECT. XV.

Forstalhng —>Simoniacal Practxces.-—Obhgatxon by a Minister not*

to bring an Augmentation. : .
1504. December. L. MerToN against TowN of LAWDER.
No 106.

VicTuaL onee presented to the market, being thereafter housed, the Lorps-
feund, that, if any forstaller bought it betwixt market days, the Magxstrates
might escheat it; Wxthout incurring spuilzie.

' Fol. Dig. v. 2. p. 19 ‘Haddington, MS.
*.* See this case, voce SpurLzIE,
1759. February 20, \ '

RoBERT STEVEN ggainst STEWART Lyzrr, JouN GarDINER, and RorrrT

‘ Prirson.
No 107.

Thf friends of THE parish of St Vigian’s, of which the Crown is patron, became vacant.
a clergyman ~

bound them- L wo several candidates solicited the heritors, in order to procure, by.their in-

f:::’::' ‘t’z The terest, a presentation. The friends of one of the candidates offered to the he-
y e

hcrit?rs §>f a  ritors a year’s vacant stipend for repairing the kirk, kirk- yard dykes, and manse,
Pich” the provided they would procure the presentation for him. John Gardxnér and Ro-
§§3‘§3 Vi bert Peirson, who were the friends of the other candidate, were constrained,

procure a gitt by some of the heritors, to agree to the samé terms; and gave power'to
of 37eaS  Stewart Lyell to enter into an agreement to that purpbse ; which he did by a

g:f:t 1?; e letter in the following terms: “ Gentlemen, In consxderatxon of certain favours

the charch _ © granted me by you, I hereby oblige myself to procure you a gxf't toa year’s
;‘:ﬂv‘;‘;e‘gi;m, * vacant stipend of the parish of St Vigian’s, on occasion of the present va-.
:‘Y ﬂ;e o e ¢ cancy, or otherwise to pay you the same, or what part thereof I do not pro-
grest o €S

heritors, their ¢ cure you a gift to, out of ‘my own pocket, and that how 'soon 2 year’s stipend

‘ gﬁ‘},‘imgjf ¢ becomes due, after the widow of the last incumbent has got her ann, to be
&l g h

i;’?i“lfe;éﬁﬁii“ ¢ applied by youin repairing the church and manse, &c. Addressed, To-
tionr The Mess. Stephen and" Strachan and the other heritors of the parlsh of St V1~-
Court found glan s, .

that no action

«‘c}?ald %)x‘e on. The presentatlon was obtamed and an application was- made to the presby-
t -

tion, but imed _ tery by the heritors to delay the settlement, that some vacant stipend might

}thdefent(})ers' arise. - The presbytery having heard of the transce tion, refused this; but
m » IO -

the poor, though they completed the settlement, they commencsd a process against the-

A
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“ minister, as guilty of simony ;" in the course of whichit appeared, that the mi-

nister was not privy to the transaction made by hlS frzends 5 and therefore he
was acquitted. \

The reparation of the church havmg afterwards amounted to a consider-
able sum, Robert Stephen brought an action before the Sheriff, against Stew-

art Lyell, upon the’ above. obligation, for payment of L.38:3s. Scots, as

Stephen’s share. of these repairs ; ; and Stewart Lyell, on hlS part, brought an
" action-against Gardiner and Petrson to rcheve hun of the consequences of
Stephen’s action. .

The Sherxﬁ' “ found Lyell liable for Mt Stephens share of these repairs,

and for expense of process; and found Messrs Gardmer and Pexrson liable to

relieve Lyell.”

The cause was removed from the ‘Sheriff Court by advocatlon It was
argued_for Lyell, Gardiner, and Peirson, That no action could lie upon this
obhgatlon, because it had been granted o turpem causam; that it had been

unduly extorted from the defenders by the  heritors, and in particular by Mr -

Stephen the pursuer, and Mr Strachan, in order to ‘relieve themselves, at the
expense of the minister, of a burden to thch by law they were subjected ;
and that it would be of dangerous consequence to give support to such transac-
'~ tions, by which the small revenues of the clergy of Scotland mlght in t1me be
reduced below what was necessary, for their absolute subsistence.

" Answered, The obligation was not elicited by the pursuer; it had been in-

sisted for, indeed, by Mr Strachan ; but, so far as the pursuer was concerned it

had been voluntarily grantéd ; for the pursuer had agreed to support this can-
~ didate long before the date of +this obligation, though he signed the petition in
his favour only of  the same - date.—That there was nothmg 1mproper or sito-
niacal in the transaction; for as, upon such occasions, settlements are often

postponed on purpose that vacant stlpends may arise, which are, for the most )
part, granted by the Crown as patron, for repairing the kirk and marise, there:
could be nothmg wtong upon the part of heritors, to make it a condition of E

their supporting a particular cand1date that they should not. be deprived, by
“hastening his settlement, of the vacant stlpends, of Wthh they would other-
Wtse have had the benefit.
~ Tue Lorp Shewalton’ Ordmary, found' s That the obhgatlon was granted
ob turpem causam ; and that no action could lie upon it-; and in respect of Ly-
ell’s coucurrence in the ur}awful paction, which was the cause pf grantmg ‘the
obhgatlon, found no expenses due to him; but amerciated the pursuer in L 10
Sterling to be paid to the poor.” - ,

“ Tm: Lorps adhered ; and 1mposed a ﬁne upon Gardmer and Peirson.”

- S Act. W. St:uart - ’ Al Scrimgeour. ’
w. . S Fol Dic. v. 4. p. 25 Fac. Coll, No- 174 p 310,
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