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' gester was tnote T s debt than the L. 5o, without . regard to he Lady Herbert-

Sinire’s uliwent For four orfive yeats.” \
Tari Liords found, Yhe ath-did not prove resting vwing.
Fél. Dic. v. 4. p. 204. G Hom, No 208.». 34&.

Y48, Yune 18. BLa1r against BaLrour,

Beair 4n Frrol, as creditor’to Patetson of ‘Dunmuir, having -arrested m the
Wands 6f Balfodr of Durbeg, and in 'the Turthcoming the ‘pursuer-having refer-
‘Yed to Dunbog’s eath what he wis resting owing-to ' Dunmuir-at the tinre of the
wHtreitment, ‘e -@¢posed, 'thdt ‘he 'was resting ‘to him ‘by *bondl ‘the sum of °L. ‘2§3 2
Sests, btadded several qualittes, partly resclvingiin-payments, -partly in com-
Petsdtions, ‘and, ‘hrer alia, tthdt e ‘had paid'to John Tmmrre, “town-clerk of *Cu-
par, at Whitsunday 1735, the:sum-of -L.:833 :'6 : ‘84. “upon a ‘decree of ‘furth..
-coming at'His-irdstaree againit:the deponent for a debt idue by Pummuir, but
wiichadeéree Iredid viot groduee,
:On advising this vath, a \general tepic xwas broaclredl from-the Bench, viz

That! &hhil@%iwiﬂ?‘ﬁemtmg ‘owing ‘is:veferred to odth, - asa -general-denial of

“fasting Bwing would be siffictent to exoner “thte ‘defernter, it were -wrong, ‘that

" Yesanse apdn has bt of ‘tenderriess condescended-upon the manner in which.

He fridde thesatisfaétion, this-asth:4hould: natbe keld . prebative of :every. thing
deponed, whether a proper payment or not. But as this was to overturn-what

thad Yeenivo:Tong degnted thessettled :primeiples-of ourdaw, so.it could at-no-rate:

-applyto “tivis. 0ade, 'whiere: theopaymexit was:depeneditorbe: made in consequence:
“of lalidecréc; for unfess -tlie dectse be produced, 1the-debiar-is not exenered, but.
-foight e obligedotopay overgan.
1xquerdingly e Riowos sryefased: &omﬂew*ttlns paymentill thedecree should:
:be prodused.”
) Fol. Dic.w.:4.°p-204. Kilkerran, (Qarn.) No:2.p..3 5%

e "
T§459. Murch. “MarcartT BetT-and her Hossanp ggains? Rorer " Harorre,

"MARGARET-ANDERSON, in.a testamentary settlement, conveyed, -dnter a/ia, 'vm
‘Margavet Bett, her danghter, a bill for L. 7 Sterling, dsawn: by Robert Hasdie.
apon-and: -actepted by ‘Trent of Pitcullojiand: indursed by Hardie to ‘Anderson,

- Havdie had been often entrustediby Margaret Andersanswith the ‘custody. 6f
‘her writs,’ and care of ‘her-affiirs ; and,: upon :her :death,’ her:danghter put: the

gaid bill, with several other writs, into  his- hands, andvsome time after married.

+David Innes..

: After the 'matriage; Margaret Bett, and dher:busband;. pureued 1an--exhibition.
-pefore the-Shexiff.of :Fife against-Hardie ;;in which, a*fter - exhjbiting -certain.
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writs, he deponed, * That he knows of no other bills belonging to the defunct,
except a bill which was due by Pitcullo for L. %7, which the deponent uplifted,
and gave to John Bett the pursuer’s brother, at her desire ; and she desired
him to do this i July or August last, (being before her marriage ») and thinks,
that John Bett got the money since the pursuer’s marriage.”

The Sheriff found, « That the defender ought to prove otherwise than by
his own oath, that the pursuer gave him orders to pay the contents of the bill
to her brother.” Hardie’s procurator thereupon caused cite the pursuer to'de-
pone on that fact ; and she was accordingly examined in presence of Hardie,
and deponed, “ That she never in her life desired Hardie to. get up the mo-
ney in Pitcullo’s bill, and gave it up to her brother John Bett.” * :

Margaret Bett and her Husband then commenced a new process before the
Sherifl’ against Hardie, for payment of the contents of the bill. * The Sheriff,
in respect of her oath in the exhibition, decerned against Hardie, who brought
the cause into the Court of Session by suspension.

Pleaded for the suspender, The quahty contained in his oath, viz. of uplift-
ing the contents of the bill, and paying it away by the charger’s orders, was
intrinsic, and should have obtained his absolvitor before the Sheriff, Where
a debt is constituted by oath, and the same oath declares, that the debt was
paid to the creditor’s order, such quality is intrinsic, as found gth December
1664, . Learmont contra Russel, No 1. p. 13201.; January 1727, Lauder contra
Macgibbon, No 13. p. 13207.; and:r3th, ]anuary 1737, Moftat contra Moffat,
No 22. p. 13214.

Answered for the charger ; 1mo, The ground of debt was constituted by a
writ lodged in the suspender’s hands for the charger Margaret Bett’s behoof,
and the suspender could have no right to uplift or discharge the debt without
a written order from her. The suspenders exception, therefore, was only pro-
veable by the writ or oath of the charger, and his deponing upon it consequent-
ly extrinsic; 21st December 1679, Allan contra Young, infra, h. t.;
24th December 1679, Home contra Taylor, infra, k. t.; and 23d De.
cember 1707, Brown contra Dow, infra, k. t.; 2do, The quality is ex-
trinsic, seeing it was contained in the suspender’s oath emitted in the process
of exhibition, where the matter referred to him was not the constitution of the
debt, or the existence of the bill as such, (as in the cases quoted for him,) but
only, whether or not the bill or writ was in his custody ? 2d July 1712, Forbes
contra Lady Culloden, infra, h. t.; 3tio, The suspender repudiated and
lost the benefit of his own oath, by hlS citing the charger, and her deponing
negatively to his allegation ; And, 4¢09, The charger’s marriage vested the right
of the bill or contents in her husband ; and therefor the suspender was iz mala
fide thereafter to pay the same to John Bett.

Replied for the suspender, There was no need of a written order to enable
the suspender to uplift the contents of the bill, and apply the money, as the

‘bill was extinguished by delivery of it to the debtor; and consequently the ex-
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istence of the debt rests upon the suspender’s oath alone. . Were it otherwise,
Clgrks or servants entrusted with getting payment of bills, and applying thei;
contents, might be unjustly subjected at the pleasure of their masters. 2do, The
quality was properly adjected to the oath in the exhibition, as the suspender
was called upon not only to tell whether he had the bill in his custody ; but,
if he had is not, to declare how he had put it away. 3tio, The suspender ne-
ver referred the matter to the charger’s oath; his procurator acted, in that re-
spect, without any mandate from him ; and supposing both of them had erred
through simplicity and ignorance, it- would be hard to. let. him suffer by that
means ; especially as he was no gainer by paying the money to the charger’s
own brother, who was in want. And, lastly, Though he paid the money to
him after the charger’s marriage, yet he had received her orders, and uplifted
‘the contents of the bill before the marriage, which therefore could not hinder
the application. B

The CourT seemed to consider the quality of Hardle s oath as intrinsic, and
that the cmng Margaret Bett to depone at Hardie’s instance, proceeded from,
-ignorance or simplicity ; and therefore was not to be held binding as a judicial
reference made by him to her oath.

“ Tne Lorps sustained the reasons of suspension.” -

Act. Dav. Rae. Alt lV.rStefwart.

Reporter,. Woodball. ‘ . . .
Fol. Dic. v. 4. p. 205. Fac. Col.'No 185. p. 327
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1782 February 20. 'AGNEW a‘g'aimt MA(;‘RAE
- Ina px’ocess for payment of sundry blHS after the lapse of the sexenmal prescrxp-

tion, the pursuer having referred resting owing to the defender’s oath, ‘he deponed;
# That the bills had been accepted by him, and never paid ; But that he had
never received-any value for them but had given them by mistake, mstead of re-
Celpts for money advanced to him, on account of a son “of the draWer to whom,
upon the drawer’s verbal engagement to repay, the deponent had remitted
goods to America.” On this oath the pursuer- .
. .Pleaded; Every qual ty in an oath importing payment of a- ertten docu-
ment of debt, without producing any ev1dence by writ of such payment is
held to be extrinsic ; Erskine, b. 4. tit. 2. § Iﬂ; 5 2Tst November 1671, Allan

contra Young, infra, h. t.; 24th December167g, Home contra Taylor infra, h.t: ;
Blair contra Balfour, No 24. p. 13217.; 11th February 1761 Mxtchell contm»
Macilney, infra, k. ¢. ~ :

Answered ; The statute 12th Geo, III c. 72. enacts, “ That no bxlls shall be .

of force, or effectual to-produce any action, unless'such action be raised before
the expiration of six years,” It farther- provxaes “ That it shall and may be-

lawful and competent, at any time after the’ expiration of the said six years, ton
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