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= Eastly, Suppofing arreftment in the hands of a fervant were incompetent, the
millers, in the prefent cafe, cannot, with any propriety, be confidered as the fer-
vants of each particular member, during his turn, although, to avoid confufion,
they are paid a certain quantity out of each parcel grinded ; for they are hired
by the corporation annually ; the:care of the mill is'committed to. them. by the
deacon and box-mafter, in name of the corporation ;' and, upon any emergency,
they are entitled.to give orders tothe fervants of the mill, not to grind for any
particular. member, preferable to the orders of the member whofe -turn it xs to-
grind..
Thue Lorps found the arreftment not competent:w
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1760.. Décember-10:: ~ Competition of APPINE'S GREDITORS...

Dovcar StewarT of Appine, perceiving his affairs to be in-diforder, left Scot-
land in April 1756,.in order to be out of the reach of his creditors ; and, before
his departure, he put the keys of. his houfe inEdinburgh, together with an inven-
tory of his plate, haufehiold- furniture and books, into the hands of a friend, Tho-

mas Frafer, writer in. I:.dmburgh who, at the fame time ‘was. credltor to him m-»

a bond for L. 131 Sterhng, bearing date the 3d April 17356.

Thomas Frafer foon after removed. the plate, and'a part of the furniture from .
Appmes houfe, and lodged them in .a. ware-room belonging to Francis Brodie, .

wright in: Edinburgh.. Brodie gave his receipt, obliging himfelf to reftore the

‘goods$ to Frafér ; ‘and Frafer, on'the other hand, promlfed ta pay. him the cellar-v -

rent ; and paid it accordingly.

Upon the 26th «of May_thereafter, AIexander Stewart."of Edinglaffie,. one - of.:

Appine’s creditors, ufed arreﬁment in. the hands of. Francis Brodie ; and in June

following, John Campbell of ‘Barcaldine, .another. of the. creditors, laid.on an .

‘arreftment in Frafer’s hands; who raifed a procefs of multxplepomdmg, contain-

ing a conelufion ta have it. found, That the goods. were pledged in his. hands. in .

fecurity of a debt owing him. by Appme or at leaft, that he had - a rlgh,t of re-
tention of thefe goods, until he thould operate . his payment. And. in evidence
of the’ 1rnp1gnoratlon he prodiiced a letter from Appme of date 3Iﬁ july 1756,
in thefe terms: * Dear Thomas, I am furprifed that any body fhould glve you .
< -any tfouble -concerning my furniture, efpecially as the. fame was. left m your -
¢ ‘hands in further {ecurity of a débt I owe.you ahove its value.’

Pleaded for Thomas Frafer : T he intention of the common debter in puttmw
the goods into his poffeflion, was, "that they might remain with him as. a -pledge
in fecurity of the debt which he owed him. And although this was not exprefs- -

ed-by any written document, at the time of putting the goods into. his hands, the.
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prefumption is, that fuch was the meaning of parties. Poffeflion of moveables

‘prefumes right in them ; and therefore it is not incumbent upon Frafer to bring

any evidence of the actual impignoration. At the fame time, there is pofitive
evidenee.of -it from the letter in procefs. And it is plain, that Frafer had all

- along-aced npon the full belief, that he had a right of pledge on the goods;

otherwife it might have been an ealy matter for him, to have affigned Appine’s

* ‘bond to.a truftee; and to have poinded or arrefted in his own hands.

2dp, As he has the effe@s of the common debtor éona fide in his hands, he is
entitled to retain them until he get payment of his debt. This right of reten-

~tion he certainly could have ufed againft Appine bimfelf; and as an arreftment
- does not transfer the property, nor is a cessio in_jure, the creditor who arrefts, and

purfues a furthcoming, muft infift in the right of the debtor; and confequently

- muft be liable to every exception that is competent againft the common debtor.

Upon thefe principles the Lords have decided in fundry cafes; roth December

.1707, Lees contra Dinwiddie, Fount. v. 2. p. 402. voce CompENsaTION and Ri-

TENTION ;—and 8th June 1745, Creditors of Glendinning, Rem. Dec. v. 2.

p- 102. woce COMPENSATION and RETENTION.

Answered for Campbell and Stewart : Mr Frafer muft prove the actual contrad

- of pledge; for poffeflion of moveables can never prefume impignoration. The

-letter founded on by Mr Frafer can have no weight in the argument ; becaufe it
- was obtained ex post fuclo, after Appine had become notourly barkrupt, and af.
‘ter'the goods had been attached by arreftment. It is plain, that Frafer, at the
- time he received the inventory from his friend A ppine, did not confider himfelf as

having any right of pledge in the goods, otherwife he would have taken care to
have had this exprefled in a doquet {ubjoined to the inventory. And it appears
from Brodie’s oath'in the furthcoming, that the goods were put into his cuftody,

~as goods belonging. to Mr Stewart of Appine. :

Neither can Frafer have any right of retention of thefe goods, in competition
with the creditors-arrefters. For, in the firss place, He is not in the natural pol-

-feffion of them; and though it may be competent to arreft in his hands, becaufe

he is anfwerable for the goods ta Appine ; yet he has not fuch a poflefiion as can

entitle him to plead retention in his own hands, either againft Appine himfelf, or

his creditors-arrefters. 2do, Suppofing  the goods were in his natural polieffion,
they were.delivered to him upon the footing of a depositum ; and it is triti juris,
that a depositum muft he reftored, and that no right of compenfation or reten-
tion can.be pleaded againtt it.

¢ Tuz Lorps found, That thete was no evidence of the impignoration in the

~hands'of Thomas Frafer; and that he had no right of retention.’

Campbell then insisted, That his arreftment in the hands of F rafer, ‘though

pofterior in time to that of Stewart in the hands of Francis Brodie, was prefer-

able, in refpect that the arreftment in Brodie’s hands was an improper diligence.
Pleaded for Campbell, That Frafer was the proper cuftodier of the goods, and

-the perfon liable to Appine for re-delivery of them. Frafer was intrufted by Ap-
:pine with the management of them ; and it made no difference, whether he kept
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them in his own natural pofleflion, or committed the keeping of them to others,
1t is true, he lodged them for fafety in a ware-room belonging to Brodie; but
Brodie gave his receipt to Frafer for them, was bound to re-deliver them to him,
and received his cellar-rent from him. It is plain, therefore, that Frafer is the per-
fon who is anfwerable to Appine for the fafety of the goods; he is liable to him in

a perfonal action for reftitution of them ; and, confequently, it was proper and-

competent to arreft in Frafer’s hands: And this point being once eftablifhed, it
feems to follow, that the arreftment in-Brodie’s hands was an inept diligence ; for
an arreftment of the fame fubje® cannot be effeGuully laid on in the hands of

two different perfons. I the perfon who is.entrufted with-the.cuftody of goods,

has transferred - the natural poffeflion of them to a-fervant or factor,.he ftill re-
mains the proper cuftodier of them, and the only perfon in whofe hands arreft-
ment can be ufed. Brodie had no commedtion with Appine:; Frafer was his em-

ployer ; and the prohibitiorr inr-Stewart’s arreftment could not-hinder Frafer from

taking up the goods from Brodie whenever he inclined. Upon thefe principles it

has been decided, That an arreftment ufed in the hands of a truftee or faétor of -

the debtor to the common debtor was mept; r2th December r752, Gamp-
bell, No 74. p. 742.

Pleaded for Stewart, The-arreftment in-the hands of Frafer was inept; becaufe
the goods were not in his poffeffior.. All that appears, is, that he aéted the part- -
of a friend or fervant in overfeemng the- carriage of them from Appine s houfe to -

that-of Brodie, who from that:time became cuftodier of them. In the next plaee,

Suppofing it to have been competent tp ufe arreftment in Frafer s hands, yet there
can be no doubt, that it was hkewife competent to. arreft in the hands of. Brodie, .
who was in the actual. poffeffion. of the goods; and the. arreftment in. Brodie’s

hands, being prior i date, muft be preferred. . Brodie cannot be confidered: -
merely as a fervant of Frafer’s; for if Appine had appeared, and claimed the.
goods. from Brodie, he could not have refufed to deliver them up; and in the :
fame way he mufl deliver them up_to a creditor of A ppmex who arrefts in hls :

hands.

¢« Tur Lorps were of opinion, That both the arreftments were: ‘good 3 but pre--
ferred- Alexander-Stewart’s aueﬁmcm in thc hands of F ranc1s Brodie, as being -

prior in time

N B. Barcald;ane did ot infift fer a pari pasu- prcfercnce upon the act of fe- -
dérunt gth Auguft 1754 5 becaufe his execution of arreftment had not been re- -
corded within the"time pncfcnbed by the adk, . (iSee CompENsaTION and RETEN- -

TION.)

Reporter, Fustice Clerk. . For. Frafer, D. Dalrymple. . For Stewart, W. Stewart, -
For Campbell, Jlay Campbell & Fergusson. . Clerk, Home.
Fol. Dic.v. 3. p. 42, Fac. Gol. No 256. p. 471. "
P. Murray.
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