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1760 7zme 13. ‘ :
Joun Watson of Muirhoufe, and other Cazm'rons of ANDREW Scm againit The
Youxeer CuiLbren of the decealed RoserT ScoT, Merchant in Glafgow.

By contfact of marriage, in . 1705, ‘between Robert Scot ‘and Agnes Stark, he
provided her in a liferent annuity of 500 merks, to be uplifted out of certain
tenements. This annuity was to be reftricted to 300 merks, in cafe of bairns ex-
ifting at his death ; or if they fhould all happen to die before majority or marri-
age, her full provlﬁon was to take place. He alfo became bound * to provide,

“in favour of the heirs:-whatfogver to be_ procreate of ‘the mamage,» the fum -

“-of L.8000 Scots: And in implement thereof, pro .tanto, he provided to
¢ the faid- heirs the forefaid itenements of land and he alfo. provided- to his

¢ heirs whatfoever to be procreated of the faid marriage, the fee of the haill con-

¢ queft ; and bound and  obliged himfelf, and his forefaids, that he fhould do no -

¢ fad or deed to hurt or prejudge his faid future {poufe, or the bairns to- be pro-

© ¢ create of the faid future marrlage, of their-refpective prov1ﬁons of liferent and

* fee above written’

~ Robert Scot died in 172 5, and left a fon, Andrew, and five younger children, -

then infants.
Andrew Scot made up tltles to- his father s hemage, and was infeft as hexr to
him, without objection made by -the younger children...

In 1740, when (as it afterwards appeared) - Andrew Scot’s’ debts exceeded his -

eﬁe&s, but no diligence had been done againft him, he. granted a bond of provi-

fion to his brother Robert, -and four fifters, for 3400 merks, of .which- his brother -

was to have 1cco, and each of  his four fifters 60c merks. - .
"The bond bore this. recital : ¢ Forafmuchas my. faid. father dled a confiderable

¢ time ago, without makmg any fettlement of" his aﬁblxs or prOVlﬁO’OS in favour
¢ of his other children, and. .they being fill unprovxded for by me; and reafon and -
¢-equity requiring, that a {uitable provifion were made tothem out of -their faid -
¢ father’s fubjecls, to: which..1-have fucceeded as eldeft lawful fon and heir to -

« him'; therefore, and for the love, favour, and affection I bear to them,’ &ec.
Upon this bond infeftment was taken about two months after i 1ts date. .

In a ranking of Andrew Scot’s creditors, this bond was objected to upomr the a&
1611, as having been a:gratuitous deed, granted to conjunct pcrfong _ af}:er he -
had contracted debts beyond the value of -his effects, in-prejudice of his lawful -
and onerous creditors.—It was answered, That the bond was onerous-and effec-
tual, as having been granted in fecurity or fatisfaction of the younger childrens -
thare of the provifions in their father’s marriage - contra& -and when no dlhgence~

had been done againft the granter.

Pleaded for the creditors, 1mo, The children- had ne rlght to any (hare of -the~:
The fum of. L. 8oco was thereby he- -
ritably fecured on certain tenements, and provided to the heirs whatfoever of the -
marriage ; which is a technical .term, admitting of ne ambiguity in a fettlement -

provifions in the marriage contract 1705.

i
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of fucceflion to lands, but importing, that the eldeft fon is called firft, in exclu-
fion of all the younger children. 2do, The bond in queftion was not granted in
implement of the provifions in that contra&, had any been thereby made for the
younger children. Its narrative makes no mention of the contract; but, on the
contrary, bears, that they were unprovided by their father, and that the granter
had fucceeded as heir to him; and that therefore he granted it for love and fa-
vour, which 1s the firongeft defcription of a gratuitous deed.  And, 3¢is, Suppof-

“ing the bond had been given in implemen: of thofe provifions, and that the fame

had been due ; yet, as it procceded from the voluntary aét of the debtor, in or-
der to give his brother and fifters a preference to his other lawful creditors, when
they were not demanding it, and when he knew his infolvency, it muft be confi-
dered as an act of fraud, which the law cannot fupport.

Answered for the younger children, 1mo, Where fums of money, whether
heritable or moveable, or burgal tenements, are provided in the marriage con-
tracts of mercantile people, to heirs of the marriage, the whole children or bairns
are thereby underftood to be called as heirs of provifion, though the heir of line
would be entitled to fucceed in fuch a fettlement of a land eftate, where the re-
prefentation of a family may be {uppofed in view ; February 1724, Macdoual,
Stewart’s anfwers, voce Hrs of Provision, (voce Provision to Heirs and Curr-
pREN.) But here the parties to the contrad have further explained their inten-
tion of calling the whole children, by the reftriction of the wife’s annuity in cafe
of bairns exifting, and the father’s obligation to warrant to the bairns their pro-
vifion of fee ; and when heirs and bairns are called in fuch a contra&, the claufe
is underftood to be exegeatic, and to call the whole bairns ; 13th February 1677,
Carnegie againft Clark and Alcorn, Stair, v. 2. p. 504. vece Provision to Heirs
and CHILDREN ; 17th February 1736, Ranken¥*.

2do, The narrative of the bond fets forth nothing but what was true 5 only it
does not tell the whole truth, er that by the contrac the younger children were
entitled to about 10,0co merks, inftead of 3400 fecured to them by this bond.
Suppofing the granter to have overlooked the contrac defignedly, it can afford
no objection to the validity of the bond, when it fill appears, that he was debtor
to them: in a much larger fum by that contrad, which he muft be prefumed to
have had in view when he granted this fecurity.

And, 3tis, Notwithftanding the act 1621, it is competent to an onerous cre-
ditor, at any time, to take payment of a debt juftly due to him, or to take a
conveyance of any fubje in fecurity of it, although the debtor be then infol-
vent, if he has not been interpelled by prior diligence ; 31t January 1027
Scougal, No 1. p. 879. Nor can this be confidered as a fecurlty voluntarily gi-
ven by the debtor, as he was in law and juflice bound to have given it, the fub-

je@s on which the bond is granted being the fame with thofe provided in the con-

tra®t, of which the children could have compelled their brother to denude in their
favour, as far as their fhares extended ; fo that he truly held the fame only in

rruft.
' * Examine General Lift of Names.
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- ¢ THe Lorbs repelled the obje@ions to the bond, and fpund the ydurger chil No md.
dren entitled to be ranked on their interaft pwdsacéd in thcar dne eounfe wnfomﬁ Ton
to the date of their infeftment.’ .

For the Creditors, Lockhart. Alt Ftrgu:an  Clérk, Kz{patrzcé
Fal. Dic. v. 3 p 49. Fac. Col. No 220. . 404
D. Rae.
1785, February 8. ]ANET DUNC'AN against. Jom Svoss.
' No 101.
By an antenuptial contrad of mamage ]ohn Slofs fertled a large jOifitiite 6h A provifion
Janet Duncen his fecond Wife ; for payment of whith, after his desth, fhe fued it
his heir, 4 child of the fitft marriage, oti whafe provifions it enctoached. contralt, In-

Pleaded for the defender : The jointure in queftion is exarbitant, Baéuig gredtly  far as ex-
difproportionste to the means of the granter ; and therefore, guodd the excefs orbitant,
beyond'its rational or juft aniotmt, it i§ to be poftponed to the claifms, as welt of
his chiléren-by the priot matriape, as of Iis other creditors s Gosford ; Stalr foth
January 1676, Stansfield contra Brown, No 73. p. 9543 Kllkefx‘an, voce Bawk-

RUBT, 26th July 1744, Creditors of Sir James Campbell, No 103. p. 988. Fac. Col.
p. 225. 12th July 1758, Noble contra Dewar, voce TaiLzie; Erfkine, p. 564.
Fountainhall, 23d March 1683, Gartfhore contra Brand, No 102. infra.

Answered : The authorities quoted relate to poftnuptial contra&s alone ; -for it
has not yet béén found, that ptwlﬁfons té wives, contracted for by ahténuptial
deeds, are not onerous debts in the fulleft fenfe.

The caufe was reported by the LQrd Ordinary ; when

The Court reftricted the jointure in queftion to a ratlondl cxten‘t, m ihc fame
oaritier as if it had been gtanteﬂf in a poﬁ:nuptxal contra&

Lord Repozrter, Gara'am?om : ,Aﬁ- W Crajg, - -  Ade. M Rny? g .Glerk-,’ Horifu,ﬂ :
' Fol. Dic.v. 3. p. 50, Far. €al. No'197. p. 310, .

S ECT. XHL

The Onemﬁcy of Provtf ons’ ma:de in Poﬁ:nupt&sl Gomméts,

168 3. March 2 3.’ GARTASHORE against BRAND. N
No 102, -

ArexanpEr GARTSHORE, Jate baxhe in Edinburgh, and Ehzabeth Brand, relid A provifion

ife,
of Gavin Weir, competing : Tue Lorps, on Caftlehill and Pitmedden’s report, tv?hit;vereby

¥Vor. IIL . 6 K ' 2




