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Ordnanck in the Towet of Liondon, < Ordering him, ten days after déte, tor g
¢ to James Grieve, merchant in Begwidk,' the fum of L. 40'Stetlifig' ‘dnd whict
Grieve, upon'the 4th Ofober, indoded to William Rutter, fﬂerchant in London,
who'duly protefted the fame at ‘tbe Oﬁ?Ce of Ordha’nce, ugmh’l’c the deer aﬁd
oil others conceried. -~

~ This bill Rutter teturnéd to- Gneve 'thh Grieve’s ’imlbrfation fcdl‘ed “afid
Grleve ngnin inderfed it to Themas end Adem Fairholms?3' a‘ﬁﬂ ity having g‘l'VEﬁ
in e proteft to be regiftéred in thel tirte'; the Clerks of Séfﬁon néfurec‘i to do
it without anthorty from the Lords.

The Fairholms, therefore, now apply for an order upb‘n the CiEtks T Kegiﬂrafte
the'proteft in their name, 4s what is neceflary ifi order t6 thilr having Tmindhry
diligence againft the drawer; and,’ in their" appln‘:atldii Ly, that Rutter coutd hBE
reindorfe to Grieve, as 1o’ mé&:@h‘ant will indotfe 2" WAl ofice profefted s dnd it

i1} pta&xee the mdotfee wtumm ‘ptoteﬂ:ed‘“bill o the indorfél, ‘with the in- ‘

&eﬁhtmn feored the m&erfc‘f :s by ﬂlat alome undt‘tfto&a t‘o be re-mveﬁed ﬂ&ere_
. .

“Fre Lokps 1nchncd to. hab‘e gmnted the dcﬁre of this pt'tiu&n i’ ref’pe& tht
the like was,  from the ‘Benth, dbiferved. to' hdve; ‘bebrd doné’ i fotmibs cafés; biit
fapeifeded advifing the petition tlt the letter of 4alicd fromk Riortee’ tB ereVe
fhould be produced.

C

And the fame havmg thereah:er Been produceﬂ thc Lelms gram:ed the de-

CiLTHS

¢ fire of the petition.’ .See' No 8. P 1403. ans
Rl Die’v'3, 77 K"l%ermn, (B of Exdnm&E)Na 18, p. 01"

4' '."! g o

35760 .7“@’ I?/T S S ‘ Cengd ek
Lapy CASTLEHILL, agazmt CHRISTIAN WATSON, and.. AKUHIBALD GAMPBELL henf
- oo topets SOd R é,’.t;w'zéhzm SN e

. “Wirram, Bifhop of. Murrgy, father to the pﬂt‘ﬁlei, had’ three: preﬁ:épts np@n
the Treafury, preceding, the Union, for L. 100 gach. In erder-ta-obtain payhient;
he affigned them to John Stuart, as - truftee for the putfuer,; Stnart granted a
fadtory to David Gourlay, writer in Edinburgh, authprifing hih.ta uplift: the con.
tents of; thefe precepts, -and- ta account to him, or his' ‘ordrs: - Gaurlay received
a debenture for the faid: L. 300 in. his own name ;: which: he inderfed. to. John
Cuthbext, younger: of Caftlehill.. Mg Cuthbirs;again indorfed: the'debenture: to
]ohn Watfon, in the following words: ¢ Pay the comténts to:. John Watfon,

* younger, merchant in Edinburgh, ot order.’ :: It wasi.agreed, that John Wat-
fon’s executor: afterWards recelved paymens of the full - contents: of this ‘deben-
ture. -, . ar

The purfuer, Lady Caf’dehlll brmgs a procefs dgéinsﬂz the - Repive{'entatwes of
John Watfon, fetting forth, That the debenture had Been indorfed: to Watfon,

without any value, as truftee for her;, and therefore, concludmg, that his repre-
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{entagives {hould be decerned to pay her the contents, .thh ‘intereft, ~The only
point infifted upgn in-the caufe, wasas follows:

Pleaded for the purfuer: The indorfation of :this debenture does not bear to be
for value ;- and therefore, the prefumption:is, -that.it was only in truft. What-
ever may be the law with regard to bills of exchange, which, by a fiGtion, in fa-
vour of . commerce, .are underftood to be bags of meney, and transferable, from
haud to hand, by fimple indorfation ; iyet, with refpect to-debentures, and other
wiits, -a-fimple indorfation,. ordering.payment, can only be conftrudted in law as

-a mandate to receive, implying an obhgatmn to .account, unlefs the indorfation
-exprefsly bear value received.

LIt fxequem;ly happens, that 2 number of . creditors lndorfe their grounds of debt

e {pme perfon, i order to.operate:payment. - When fuch indorfations do not bear

vah(xp recewed, they c.an only: be conftructed as a truft ; and. the indorfee remains

‘bound to. account .or xe,troccfs, when called ypon for that purpofe. If the indor-

fann bears value recel.ved sthe mdorfee is'then a mandatar in rem suam ; that i is,

-he is entitled to receive and- dlfcharge on-his own account, and to apply what is

received, to_his: :0Wn: wfe: But even fuch. indorfation, in the eye of law, is no
transfet of r,he proBerty On the othex: hand an mdorfatzon to_a bill, inftantly
conveys.| the . propsrty, as part of- the £0ﬂﬁ1tut10na1 rlght of blllsm the commer
cial law.

~Answered for the defenders: The -debenture itlelf bears in gremio that it is
transferable by indorfement ; ; and, it is certain, that the greateft number of equi-

“valent-debentures, :were in ufe to pafs by general mdorfanons of that kind, A
- fimple indorfation of :a .debenture fully conveyed the property to Watfon ; and
-he was not beusd to.account-to any perfort.;” -‘This muft be the cafe, wherever a

writing is; transferable by mdorfatlon, -except where the mdorfatlon is qualified to
be for the behoof of -the.indorfer.
The do@rine:is confirmed by the dehentures themfclves, bearmg to be trans-

-ferable by indorfement. ‘As the greateft part-of them were in ufe to be convey-
- edvin this manner, - this-s .2 demonftration that the law was {o underftood. It

would giye rifesto-very great <confufion, and miany law-fuits, if -every perfon, to
whom a debentuée has been conveyed, by-a ‘general 1ndorfat10n of this nature,

.ihould: be. found liable to account for the value.

‘No.reafon appears for.eftablithing a difference betwrxt bills of exchange and
debentures, as:they .are equally transfemble by -iidorfement. In both cafes,

-the- ﬁmple andorfatibn is a mandate: iz resi 1uam -whlch entitles  the mdorfee to
- -receive the money forhis.own account; g

The cafe put, of creditors conveying their: debts te-a common agent cannot
affe& the prefent.queftion : For, in fuch a cafe, where the indorfation is not for
value, it always bears to be for the behoof of the mdoxfer 3 whlch, without doubt,
genders the indorfée accoynitable, SR
¢ Tre LDRDS aﬁorlzxed the defcnders and decemed.’

A ]lfmtgomtr] Alt/ Scr_ymgcaur ’ : Clc:rk Gt&.vo;z
Fol. Dic. v. 3. p. 77.  Fac. Col. N» 237. 9. 432
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*. % See Swan qgainst Swan, Fac. Col. goth June 1786, voce OaTH of ParTY.
See Brand ggainst Anderfon, gth February 1411, woce BLaiK WRIT.
See Neilfon against Bruce, Kilkerran, p. 70. voce Pacrum Trirerrom.
See Thiftle Bank agamst Leny, voce PRoor. ‘
See Campbell aguinst Graham, p. 1120.
See Alifon against Crawfurd, voce WRIT.

SECT. IX..

Acceptance.

1702, MaN qgainst WALES.

Fune 25.

In a reduion, upon the a& 1696, of a difpofition granted by a credltor as in
prejudice of the purfuer a prior lawful creditor, it was objefed, That the pur-
fuer was not a prior lawful creditor, being creditor by a bﬂl drawn the fame day
the difpofition was granted and accepted without a date. Amwcred The ac.
ceptance muft be prefumed of the fame date with the bill ; being among parties
living in the fame town.——THE Lorps refufed to futtain thlS prefumption.
(See The particulars, p. 1006, 1083, and 1183.)

Ful. Dic.v. 1. p. 97,

et ———

1725.  July 8.

Mr Joun KENNEDY of Kﬂhenzxe, agam:t Captam HUGH ARBUTHNOT of. London

Mr KenNEDY raifed a procefs againft, Captam Arbuthnot, as héir to Kennedy;‘-
of Balterfan, for payment of three bills accepted by Balterfan to whxch he ha&”

* prove its
* date againft

right.
It was offered, in defence, for Mr Arbuthnot——'[‘hat he bemg an heir, the bﬂls

did not prove their dates againft him ; ‘but ‘were prefumed to have been granted -
on death-bed, in the fame manner as ‘holograph writs ; and, therefore, he was
not liable, unlefs the purfuer could inftrud, that the bills were ‘accepted when
Balterfin was in liege poustie, or fixty-days before his death :—And thé defender

argued, That, by exprefs ftatutes, all ‘writs of importarice fhould  bear Wﬂters'»
name and witnefles ; otherwife they fhould be void ; and that fuch kind of ob-

ligements ought not to afford a&ion againft an heir, unlefs it could be proved;

that they were owned by the acceptor, and feen before he was on death-bed ;

which appeared evident from the parallel of holograph writs, which have no ef.

fec againft an heir, unlefs they are proved holograph ; and, of a date, before the”
granter came on death-bed : That there was greater opportunity to improve a’ho- ..
lograph wiit than a bill, which, for ordinary, has no other atteftation, but the

fimple figning of the debtor’s name,

Vor. IV, 9@
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