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A fubfequent
{uit arofe out
of the cafe
above.

The granter
of the liferent
had, before
acquiting the
eftate, after-
wards eviét-
ed, given
fecurity

to a certain
extent on an-
other eftate,
'F'o that ex-
tent the pur-
fuer of the
reduétion ob.
tained relief,
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¢ withftanding the reduion afterwards brought againit the right and title of the
¢ faid John Coltrain, upon the latent perfonal obligation, contained in the con-
tract of marriage entered into, anno 1668, betwixt John Stewart, then writer
¢ in Edinburgh, and Agnes Stewart his {fpoufe, whereby he was bound to fettle
¢ the eftate he fhould acquire, in favour of the heirs whatfoever of the marriage ;
¢ and, notwithftanding the decreet obtained in that reduction, fetting afide the
* right of the faid John Coltrain, which the Lords found could not hurt the faid
¢ onerous liferent fettlement made to Chriftian Heron, the purfuer, by her faid
* hufband, while he ftood in the full right of property of the eftate, conform to
¢ the infeftments and inveftitures thereof.’ .

Pleaded in a reclaiming bill, The right given to the lady is difconform to the
obligation in her contra& of marriage, which was to grant her an annuity of goo
merks ; whereas there is given her a liferent of a fourth part of the free rents of
the eltate, which cannot be fupported by the obligation. The tailzie incapaci-
tates the heirs to grant any annuities to their fpoufes, but folely liferent rights
to the extent of one-fourth of the eftate ; and the contralt itfelf provides, that
no claufe in it thould be effeCtual, that was contrary to the fan&ions of the
tailzie, on which account the form of the lady’s right has been varied; but
then it is not what the hufband bound himfelf to grant; neither is it a right
agreeable to his powers by the tailzie, which reftricted him to the conftitution of
a fpecial locality, and is in itfelf anomalous, and cannot be fuftained, being a
liferent of the fourth part of the free rents of the whole lands, and an infeftment:
in the whole eftate in fecurity thereof.

Tre Lorps refuled and adhered.

D Falconer, v. 2. No 59. p. 61,
L . - e

1760. December 4.
Acnes StewarT of Phifgill, and Jonn HaTtwory her Hufband, against The
CurLoreN and CreprToRs of CapraiN JouN SteEwart, alias CoLTralN, of
Drummorek

Joun Stewart of Phifgill, in 1668, fettled his eftate, in his contra& of mar-
riage, to the heirs of the marriage ; and his eldeft fon having died without iffue,
the purfuer, Agnes Stewart, only child of Robert, the fecond fon, who alfo pre-
deceafed his father, became the heir of the marriage, entitled to take the eftate, .
upon her grandfather’s death, under the faid contrad.

John Stewart, however, in 1719, executed a deed of fettlement in the form of
a ftrict entail, whereby he difinherited his grand-daughter Agnes, and provided
his eftate of Phifgill to his own furviving fons and daughters seriatim, and their
iffue.

John Stewart foon after died ; and was fucceed'ed, in virtue of this entail, by

William, his third fon ; who having likewife foon after died without iffue, was



SECT. - BONA ET MdALA FIDES. I711

fucceeded by his eldeft fifter : and the poffefled the' eftate till her death, in the
yeat 1742.

During the pofleflion of this eldeft dadghter of John Stewart, John Coltrain of
Drummorel, eldeft fon of the fecond daughter of John Stewart, and next pre-
fumptwe heir in the entail to his aunt, who never was married, entered into a
marriage-contract with Mrs Chriftian Heron ; whereby, in confideration of gooo
-merks of tocher, he became bound to infeft her in an annuity of 6oo merks, to
be uplifted out of his lands of Drummorel : And it was further provided, That
in cafe he fhould, at any time during the marriage, {ucceed to the eftate of Phif-
gill, as heir of tailzie to his aunt, the lands of Drummorel fhould be difburdened
of the above annuity, and he fhould be obliged to infeft his {poufe in an annui-
ty of goo merks, payable out of the eftate of Phifgill, in cafe of children of the
marriage, and 1200 merks in the event of no children.

Upon his aunt’s deceafe, John Coltrain obtained himfelf ferved heir in the

eftate of Phlfglll in terms of the tailzie ; and having completed his titles by

infeftment, he, in 1734, granted a bond of provifion, upon the recital of his
marriage-contra, and of the tailzie of Phifgill, whereby the heirs were allow-
ed to provide their wives in competent liferents, not exceeding one-fourth of
the free reot ; and that he was refolved to provide his fpoufe in an additional
jointure out of his lands of Drummorel, over and above her liferent of the
fourth part of the free rent of Phifgill, his intention being, that {he fhould have
3 yearly liferent of 1200 merks in cafe of children, and 1500 merks in cafe of
none ; therefore he provides her to the fourth part of the free liferent of Phif-
gill ; and further obliges himfelf to infeft her in a yearly liferent of 500 merks,
upliftable out of Drummorel, at leaft fo much thereof as, with the fourth of the
rent of Phifgill, might completely make up the liferent provifion to the
amount aforefaid, of 1200 or 1500 merks.

Upon this bond infeftment followed, both in the lands of Phifgill and Drum-
morel ; and the faid John Stewart, alias Coltrain, continued in the undifturbed
poﬁ'e(ﬁon of the eftate of Phifgill for feveral years after—But Agnes Stewart,
the purfuer, having difcovered that fhe had a right to that effate by her grand-
father’s contract of marriage, which could not be defeated by any after gratui-
tous deed, infifted in a reduction of the entail, and obtained judgment in her
favour upon the 15th July 1743 ; which was affirmed in the Houfe of Lords.

Upon the death of John Coltrain, a queftion having enfued between his reliét
and Agnes- Stewart, concerning the validity of her liferent-infeftment upon
the eftate of Phifgill, No 23. p. 1705. the Lorps, upon the 22d February
1749, ¢ found, That the obligation entered into by Jahn Coltrain of Drum-
¢ morel, afterwards John Stewart of Phifgill, in the marriage-fettlement betwixt
¢ him and Mrs Chriftian Herron, the purfuer, whereby he was bound to fettle
¢ upon her a liferent provifion, to the extent of L. 5o Sterling yearly, was oner-
¢ ous on the part of the faid Chriftian Heron, and rational on the part of the
¢ faid John Coltrain, alias Stewart ; and that he having implemented the fame,
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by granting the liferent-infeftment to that extent, when he was in the right of
fee and property of the eftate of Phifgill, and his right fubjeé to no challenge
from any thing that did or could appear upon the records, that infeftment was
¢ likewife juft and onerous, and does fubfit in her favour, notwithftanding of the
¢ reduétion afterwards brought, of the right and title of the faid John Coltrain,
¢ upon the latent perfonal obligation contained in the contra® of marriage, en-
¢ tered into in anno 1668, betwixt John Stewart, writer in Edinburgh, and Ag.
‘ nes Stewart, his {poufe, whereby he was bound to fettle the eftate he fhould ac-
* quire, in favour of the heir whatfomever of the marriage ; and notwithftand-
¢ ing the decreet obtained in that redution, fetting afide the right of the {aid
¢ John Coltrain, which the Lords found cannot hurt the fzid onerous liferent-
¢ {fettlement made to Chriftian Heron, the purfuer, by her faid hufband, while
* he flood in the full right of property of the eftate, conform to.the infeftrments
* and inveftitures thereof.” This decree was affirmed in the Houfe of Lords ; and,
in confequence thereof, the relict continued to draw her liferent, to the extent
of L. 50 Sterling, out of the eftate of Phifgill, and the remaining 305 merks out
of her hufband’s paternal eftate of Drummorel. s

Agnes Stewart and her hufband afterwards brought an a&ion againll John Col.
train’s children, and the truftees. for his creditors, concluding, That as he had
left a {eparate eftate, defcendible to his heirs at law, and which had been origi-
nally burdened with his wife’s liferent, the defenders fhould be obliged to free,
relieve, and difburden the purfuer and her eftate of Phifgill, of the aforefaid life-

rent-annuity..

Answered for the defenders: The liferent provided by John Coltrain to his
widow, was, in every refped, rational, and even moderate ; neither is there the.
{malleft appearance of his having had in view to do any wrongful ad, to the
prejudice of his heirs, who might fucceed in the eftate of Phifgill, or indeed that
he had any apprehenfion, that he was to be excluded, by other heirs, from the.
pofleffion of that eftate. He was the only perfon that could be confidered as.
proprietor of the eftate at the time ; and it has already been found by the Court
of Seflion and Houfe of Lerds, That the fecurity granted by him to his wife was
an onerous and valid deed. It does not therefore appear, upon what footing he
or his heirs can be fubjeited to a tlaim of damages for granting this deed. Had
his reli&, in place of getting a liferent-annuity, fucceeded to a teree of the lands
in which he ftood infeft, by his deceafe, before the challenge was brought, this
terce muft have been {utained to exclude the purfuer ; and, in that cafe, it feems
plain, that there could have been no pretence to claim relief or repetition of the
rents fo-drawn by the reli@t, againft any feparate eftate left by the hufband, It
is true, the purfuer prevailed in a reduion of the tailzie, upon a perfonal ground
of challenge, competent to her by her grandfather’s contra& of marriage ; but
this reduction could have no effe& retro. Jobhn Coltrain was the real proprietor
of the eftate by all the inveftitures, before his right was brought under challenge ;
and confequently, every lawful a& of adminiftration performed by him during
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that period, muft have the fame effect as if thé challenge had never been brought.
Suppofe, for example, he had fet long tacks at the old rent, in terms of the
tailzie, and the purfuer, after prevailing in the reduétion, had -found that the
could get double the rent, i’ the tacks were open ; there is no doubt that thefe
tacks would have been fultained, and the purfuer thereby deprived of a profit
which the might otherwife have reaped:; and yet it {feems impoflible, that this.
could have founded her in any claim of damages.

The cafe of borrowing money is fomewhat different. For there it might be
faid, that the money was ftill in his hands, and he ought nset to be allowed to
retain it. But here there is nothing in the hands of John Coltrain, or his heirs,
in confequence of the liferent-infeftment granted to the widow.. Nothing has .
been taken out of the eftate, which either he or his heits can be called. upon- to
reftore. The liferent provifion was fuitable to- his fuppofed circumftances at the
time ; and neither he nor his heirs can be faid: to. have profited by it.

«  Replicd, 1mo, It {eems admitted, that if John Coltrain had granted an infeft-.
ment upon this eftate, in feeurity of borrowed money; though the creditor
would have been fecure, the purfuer would have had good adion againft John.

- Coltrain, and his proper eftate; to. relieve. the eftate: of Phifgill of fuch incum-
brance ; becaufe in for far he. would have profited'in his private eftate and patri-
mony. Now, upon this very. principle, the: purfuer falls undoubtedly to be re-
lieved, in.fo.far as refpeéts the 6oo: merks originally fecured upon Drummorel:
For it:;;i_&-_plair;:h.that,,]ghn,Colnrain, by transferring this original provifion to the
eftate of Philgill, was in fo-far profited’in his own. private eftate.—600 merks was
agreed: to be a. fuitable provifion out of the eftate of Drummorel, and in fo far
that eftate ought flill to. take: the burden, according to the. defender’s: own prin:.
ciples.. : :

pzda, "The purfuer appretiends, fhe is well-founded in her claim for a total re-

Lief. The favour of the law. to onerous purchafers, is, in many. cafes, very great,
and no lefs juit: But that a party, who has charged an eftate which- did not of
right belong to him, fhould: be entitled to the like favour, in: order to keep his
proper eftate indemnis, {eems unreafonable, and contrary to the eftablifhed prin-

- ciples of law. A father who, by his.marriage-contrac, provides an eftate. to the
heir of the marriage, remains fiar, and every fecurity granted. by him: to. credi-
tors or onerous purchafers, will be good; but if he has a feparate eftate, the-
heir of the marriage is entitled to relief. In the fame way, purchafers and <cre-.
ditors.contradting with an heir of entail, who-negle@s any of the formalities pre-
fcribed by the act 168 5, are fecure ; but the next heir of entail has ation of re-.
lief againft the other reprefentatives of that heir, who charged the tailzied lands-
with his proper contractions. For the fame reafon, though John Coltrain’s in-
feftment enabled him to grant an. effectnal provifion to his.wife, and her own,
bona fides protected her ; yet his title being liable to challenge, and afterwards.

redaced, his feparate eftate' muft be liable in relief of all incumbrances laid by:
him on the eftate of Phifgill..

No 23.
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¢ Tue Lorps found the purfuer entitled to relief of the annuity of 6o merks
¢ originally contrated to be paid out of the eftate of Drummorel, and thereaf-
¢ ter transferred to that of Phifgill ; but not entitled to any relief of the addi-
¢ tional 300 merks, impofed on Phifgill by the contra& of marriage.’

Pleaded in-a reclaiming bill for the defenders :—It feems to have been the in-
tention of the Court, to lay no greater burden upon the lands of Drummorel
than the annuity of 6oo merks, with which it was originally burdened by the
contraét of marriage ; but as Drummorel at prefent ftands charged with 300
merks of the lady’s annuity, by the bond of provifion in 1734, the above inter-
locutor, by transferring 600 ‘merks from Phifgill to Drummorel, burdens this laft
eflate with goo merks of the annuity, and leaves only 300 merks as a burden
upon Phifgill.—The defenders admit, that in fo far as-John Coltrain can be faid
to have profited in his private eftate and patrimony, by an incumbrance laid on
the eflate of Phifgill, he and his heirs are liable in relief to the purfuer.—In fo
far, therefore, as he freed his own eftate of a jointure to his wife, {uitable and
adequate to the circumftances of that eftate, he may be confidered as a profiter,
and may be obliged to relieve the eftate of Phifgill; but to no greater extent;
becaufe he was in no fhape Jucratus, by eftablithing an additional jointure upon
the cftate of Phifgill, fuitable to that eftate, of which he was truly proprietor at
the time. The purfuer, therefore, ought not to be entitled to have her lands re-
lieved of any more than 3oo merks of the above annuity § which, added to the
300 already paid out of Drummorel, will make a burden upon that eftate of 600
merks yearly, being the amount of the original annuity.

Answered, By the judgment of the Court in 1749, fuftaining the widow’s
<laim to an annuity out of the eftate of Phifgill, her claim is rot {uftained to the
full extent of her hufband’s poftnuptial deed, but only in fo far as it was onerous,
viz. to the extent of goo merks contained in the contra& of marriage. Itis
therefore a point adjudged, that the widow had no title to demand the addition-
al 300 merks out of the eftate of Phifgill. This was a voluntary gratuitous
deed, which could not be effeGual againft the eftate, after the title of the
granter was reduced ; and therefore, in this queftion, the matter muft be con-
fidered as if no additional annuity had been granted.

+ 'Tre Lorbs, on the 21ft January 14761, adhered.’

A&. Garden and Lockhart. Alt. Ferguson and Advocatus.
Fol. Dic. v. 3. p. 92. Fac. Col. No 253. p. 461.



