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A difpofition,
although con-
taining extra-
ordinary
powers and
conditions,
Tuftained to
the effect of
giving the
creditors at
darge right to
the funds,
and prevent-
ing the fepa-
rate diligence
of an indivi-
duat creditor.,
See the note,
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apes. - Nor is any forn of precefs to be found in our Jawebooks, for compelling
fuch truftees to an immediate execution, orifor removing them if they aék irf.
prepetly. Nor is the logal method of attaching the hevitable fubjecs of a bank-
rupt either wnequal or grievous: The law has taken fofficient care, ‘thrat no credi-

~ tor can obtaim 4 partial preferenice by adjudication, fince all who adjudge within

year and day of the firft effe@ual adjudication have an egual wight. The ex-
pence of eartying ‘on fuch judicial proceedings agamft the effate of a bankrup,
is no doubt confiderable ; but the execution of a truft-rigint 1s alfo- very expendive 3
and if thete be a difference of expence, which often is mot the cafe, that dif-
ference is fully compenfated by the advantage of havmng every thing comdocted
under. the immediate infpedtion of the fupremse court; and by the advantage
which the creditors have, of bringing matters,. if they inclize, to a moere certain;
immedidte, -and fair execution. 'The right in queftion, in favour of the truffees,
is void and mull, and may be fet afide by exccpﬂdn of reply, wmhmlt the, necef-
fity of a redudion.

¢ Tue Lorps decerned in the adjudmatxom 3 and remitted to the feveral Lord
Ordinaries before whom other adjudications againft the fame deﬁ:ndcrs wexfe de-
pendmg, to decern therein.”  See No 12. p. 92. :

,A& Raey Mitler. Alt. Lacébart. ' Cférk,jmhke;
| Fol. Dic. v. 3. p. 64. Fac. Col. 193. p. 345-
H. Fobnston ' '
.
1762. February 18.

WitLiam Wizson and The Crepitors of RoBerT BAILLIE, agains,
Neiw M‘Vicar.

Rosert Baririz merchant in Edinburgh having become bankrupt a very nu-
merous meeting of his creditors was held, who refolved to  comcur in joimt mea-
fures.

At another general meeting of his creditors, Robe‘rt Bailfie executed a general
difpofition of all his effe@s, heritable and moveable, containing a fpecial affigna-
tion of all the different debts due to him, in favour of a truftee, for behoof of all
his creditors. In confequence of which, Willam Wilfon, who was the truftee
named, entered to. the poffeflion of the fubje&

After this, Neil M‘Vicar, one of Robert Baillie’s credrtors who had not ac-
ceded to joint meafures, nor to the truft-difpofition, kid on an arrettment in the
hands of the truftee ; upon which a competition enfued betwixt him and the ac-
ceding creditors.

Qbjedted for Neil M¢Vicar + The truft-difpofition contains ﬁmdry extraordinary
powets : The Court have often found difpofitions by a bankrupt to a truftee, . for
behoof of all his creditors, infufficient to interpel the diligence of diffenting cre-
ditors.
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Answered for the creditors: Suppofing the prefent difpofition not to be good
as a difpofition to a truftee, and containing extraordinary powers ; yet fill it may
ftand good s a difpofition to all’ the creditors; the effect of which wilt be, that

the truftee’s right will fall ; but the difpofition itfelf will ftand good, fo as tobring

in all the creditors equally, according to the preference of their {everal sights

and diligences, and fo as to'interpel particular creditors frem: taking feparate di-

ligences for the future. . - - ' ‘ o
Juftice. and equity demand, that the <difpofition fhould be fuftained to this ef-

fe@ ; for, in the nature of things, itis fair and juft, that, if'a man has not funds.
to pay 2l his creditors, he thould fimrender all. the property he has, to be divid~
ed in proportion to théir feveral rights.. And, on the other hand, nothing can:
be more unteafonable, or inconfiftent with the principles of juftice; than an un-
' equal and unproportioned divifion of 4 bankrupt’s funds ; .that after a- debtor is-

reduced to the flate of bankruptcy, l&écteditors fhould ftrive to get the ftart of
- one another by a fort of legal fcramble for his effeds, and that the diligences of

the law fhould be uféd:as engines for an,advantage plainly unegual and unjuft.

A, ,'Thqugh: the. right of the trufbee fhall fall, the execution of fuehxa.‘difpoﬁﬁgnw

o Tuftained will be eafy. Asno creditor will be allowed to do diligence for his
feparate behoof, contention, confufion, and expence will be avoided:. On the

ather hand, any one creditor wanting to have the b;a.nkmpg?s‘\fﬁbjcéts turned into.
money. for. the common behoof, may bring a. multiple-poinding in the name of the.

Qt;n{;i’cee',zapd, upon the dependence, can. in courfe obtain.a.fequeftration, and get
a factor appointed by the Lords, who is. haund to do diligence; ‘and adminiftrate
accarding to many wife and ufeful rules eftablilhed by authority of the.Gourt:

And, in thefame manner, in order that the heritable fubject may be turned into

money, any one creditor may, on. a. difpofition: compleated by infeftment, bring-

a ranking and fale; or he may adjudge, and, on that adjndication; a fale may

proceed. ' : B

arreftment.” _ 7
A& Mﬂd,_ﬁwlbzrr Alt;:Gaer,“?’a’.‘Ea/rmk. L

S Fil. Dic. v. 3. p. 64. Fac.Col. No 8o. p. 177;

s

+F4 There was a peculiarity. in this cafe not noticed in: the repert.. The fon:

of the atrefting ¢reditor had attended at a full meeting, previous to the execu-

tions of the troft-difpofition, and tacitly acquiefced ic-a refolution . then taken, to. -

follow ¢ommon meafures,

4

¢ Tus Lorpsfound; That Neil M!Vicar:is not. entitled.to be ,preférrc'dﬁﬁi)p'nlﬁsa
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