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found, That the creditor.in thie heritable bond was preferable for the sum paid
by him prior to the Lady’s infeftment, but that she was preferable to him as to

what he had paid pasterior to-her infeftment ; because a security in relief can,
be no broader than the debt existing at the time when it was granted. In this

case great weight was also laid tn.the clause of act 166, concerning debts con-

tracted after the date of the sasine; and, as reported by Lord Kames, it ap~

pears that the: Judgment went. upan both grounds. _
Fol Dic. v. 4. p. 240. "Rem. Dec.  Falconer. ,

*_* This case is No 104. p. 102Q0. woce PmsoNAx. AND REarL.

17 52. 7u 'y 10. - - M‘Kr_cxmr against CLARK.

- TH1s case 1tsclf is_long and perplexed and nothmg further to be observed
from.it, than that where one has an assignation to a debt in security of a debt
due to him, the assignee-in secusity will be entitled to retain out of the debt
assigned in security, all expenses he may be put to in recovering it, whether
these dxpenses be occasioned by the litigiousness of the person himself, who is
debtor in it, or by third parties competing for the debt so assigned.

Ful. Di¢. v. 4 p.242. Kilkerran, (Ricut 1N Security.) No 1. p. 498.

-

14962. February 26,  Competition CrepTors of LaNaTown.

"IN October 1688, Sir Archibald Cockburn of Langtown granted to his son

- Sir Archibald, junior, a disposition of certain lands, for securxty of all debts for .

which he and his son were mutually bound. The estate did not come to a
sale till 1757, when a competition arose between those who were singly credi-
tors of the father, and the creditors to whom the father and son were jointly
bound. The proper creditors of the father brought a reduction of the disposi
tion 1688, in which the first question was, Whether the disposition from the
father to the son, which was only for relief of debts contracted, without men-
tioning any. particular debt, with the. charter and sasing; £ollowmg thereon, was
effectual to vest any real right in the son? On which it was contended, That if
a deed granted in security of sums jointly contracted to a number of creditors,
whose names do not appear on any record, tan be made real by infeftment, no
discharge or renunciation whatever can afford sufficient securxty against a num-
ber of claims, all of which are concealed and .most of which there is no pos-
sible way to discover. The second question was,. Whetller, supposing the fa-
ther to have been insolvent at the date of the disposition, that deed, not being
a disposition omnium bonorum, was reducible as in fraudem creditorum? Thirdly,
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Whether, post tantum temporis, it was competent for the pursuers to insist on this
ground of reduction, as there had been & process of ranking in dependence
fifty years before, in which all the decrees of preference had been pronounced
on the ground of the disposition 1688 being a valid deed? THE Lorps found,
That the disposition granted by Sir Archibald Cockburn to his son, for security
and relief of all engagements the son had come under for the father, and which
especially declared, That all bonds wherein they stood jointly bound were
proper debts of the father, which disposition was followed by infefiment, was a
valid and legal security to the son on the estate disponed for his relief of all
debts wherein he stood bound with his father preceding the date of the dis-
position, notwithstanding the particular debts were not specified ; and that the
son was thereupon preferable to all the creditors of the father, whose rights
were not made real by infeftment before the date of the son’s infefstnent, and
that to the extent of the said debts for which the infeftment for security and
relief was granted ; and in respect that the proper creditors of the father did
not allege that the estate conveyed by the father to the son exeeeded in value
the debts for relief of which the son was infeft, found, That they could not
draw any part of the price of that estate; and, lastly, found, That an inquiry
into the situation of the circumstances of the father, at the date of the disposi-
tion made by him to his son in 1688, was not competent post tantum lemporis.
Fol. Die. v. 4. p. 241.

%.* This case is.No .4g. p. 10220. voce PrrsoNaL aND REaL.

1794. December 12.
The Trustees for the Crepitors of Jonn. BrouveH apainsg The I‘Il:ms of
' RoBERT SELBY..

RoserT Strpy, on the 17th June 1783, became joint obligant with John
Brough, in a cash-account with Sir William Forbes and Company, to the extent
of L. 5zo Sterling, to be kept in the name of, Brough.

Selby being only cautioner for Brough, he; of the same date, got from him a
bond of relief, containing a disposition.in;security of some heritable: property,
on which he was immediately infeft.

Previously to Brough’s obtaining this cash-credit; he had an aecount-current.
with Sir William Forbes.and Company, on which, at the date of the bond
granted by Mr Selby and him, he owed a balance of L.422: 16s. for which
Mr Selby, by je_)in'ingl in the new security, became liable ; but Btough having
paid in. various sums to his cash-account, between the 17th- June 1783 and the -
6th August following, this.balance was wholly extinguished, and a small one
created in his favour.



