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Inhibition se-
cures only
the sum in
the deed on
which it i3
founded, not
what may af-
terwards ac-
cresce by a
bond of corro-
boration, or
by an adjudi-
cation.

¢ the said decreet”’
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1763. December 7 M‘Vicar against GorpoN of Ardoch.

DonaLp Gun being creditor to Alexander Sutherland of Littletorboll in
L. 1000 Scots by bond, brought an action upon the passive titles against John
Sutherland the debtor’s heir, concluding payment of the sum in the bond, with
annualrent and penalty ; and upon the depending process raised an inhibition,
‘ inhibiting and discharging all subsequent contractions whereby the estate of
¢ Littletorboll may be evicted in defraud of Donald Gun the complainer, anent
¢ the implement and fulfilling to him of the said decreet ‘when obtained, and
« payment making to him of the debts and sums of money to be contained in
Decree passed accordingly in January 1729, followed by
an heritable bond of corroboration upon the estate of Littletorboll, upon which
the creditor was infeft January 1729, as also with an adjudication dated 3d De-
cember 1733, upon which the superior was charged.

The said John Sutherland of Littletorboll, granted to Alexander ‘Gordon of
Ardoch, anro 1725, an heritable bond for 5500 merks, upon which infeftment
was taken anno 1728, followed by a decree of adjudication 18th December
1734

~ In-a process of sile of the estate of Littletorboll, a competition arose be-
twixt these two interests ; and as Ardoch was first infeft, his competitor had no
ground of preference except upon his inhibition, which was insisted on as en-
titling him not only to be preferred for .the sums contained in his decree upon
the passive titles, but also for the additional sums contained in his bond of cor-
roboration and subsequent decree of adjudication. And several precedents
were urged to shew that this paturally was the effect of .an inhibition. To
which it was answered, That to determine the present pdint, there is no occa-
sion to enter deep into the nature of an inhibition ; it being sufficient to cbserve,
that by the expresstenor of the letters, the effect of the inhibition is confined
to the sums contained in the decree upon the passive titles, which accordingly
was found by the Court.

; Fol. Dic.w. 3. p. 322. Sel. Dec. No 209. p. 276,
#_% This case is reported in the Faculty Collection:

163, December 8.—In 1725, John Sutherland of Littietorboll, granted an
heritable bend to Alexander Gordon of Ardoch, for 5500 merks.

Upon this bend, Alexander Gordon was infeft in 1728 ; and personal -dili-
gence having been used against the debtor in 1733, a decreet of adjudication
was obtained upon the 18th December 1734, for the accumulated sum of L. 4736
Scots.

In 1749, Captain Adam Gordon, the son and heir of Alexander Gordon,
brought a process of ranking and sale against William Sutherland, eldest son of
the said John Sutherland of Littletorboll.
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In this process, an interest was produced for Neil M‘Vicar of Fergushill, con-
sisting of the following writs ; 1m0, An extract of a contract of marriage, dated
~26th April 1688, betwixt Donald Gun and Margaret Sutherland, daughter of
. John Sutherland of Littletorboll, with consent of her father, and Alexander
Sutherland her brother, by which the said John and Alexander Sutherlands be-
came bound to pay L. 1000 Scots of tocher to the said Donald Gun; 2do, A

bond dated 3rst May 1698, granted by Alexander Sutherland, then of Little-

torboll, and William Sutherland his-brother, whereby in cerroboration of the
marriage-contract, they became bound to pay to Donald Gun the above sum of
L. 1000 Scots, with amnualrents, from Martinmas 1698 ; 3tio, General retour
of Alexander Gun to the said Donald Gun: his father; 40, Inhibition at the
instance of Alexander Gun, executed upon a depending. action in 1724 ; 4f9,
Decreet of constitutionr obtained against Alexander Sutherland last of Little-
torboll, in 1727 heritable bond and infeftment in corroberation thereof, in
1729 ; and decreet of adjudication following thereon, for the accumulated sum
of L. 4089 Scots, in 1735, with a disposition of the said debts and diligences
from the said Alexander Gun in M*Vicar’s favour.

A debate ensued between M'Vicar and Captain Gordon,. as to- the extent of
the former’s preference in virtue of his inhibitiom:

Pleaded for M*Vicar; That the inhibition secured not only the principal
sum and interest due upon. the-bond of corroboration 1698; but also his accu~
mulations, and that he ought to be preferred, primo loco, for the whole accu-
mulated sum contained-in the decreet of adludxcanon 1735, and interest from.
the date thereof. ’

Answered for Captain Gordon and his assignee ;. Tmo, An inhibition is merely
a prohibitory diligence, and is only introduced to secure the debt due at the
time when it is used. It does-not, of itself, make woid the posterior debts or
deeds of the person inbibited, but only affords a title to the user of the dili-
gence to reduce them, in so far ag-they are hurtful and prejudicial to him. It
is, therefor€, only necessary to inquire what was the amount of the debt when
the inhibition- was executed ; had it been used simply upon the. L. 1000 bond
granted in 1698, the amount of the debt ta be secured by it would have ap-
peared clearly ag the time it was used ; but, as it proceeded upon a depending
action, the decreet which followed upom that action s the only measure fur
estimating its effect. :

This inhibition, therefore, can, at most, onl'y secure a preference to the ex-
tent of the sums contained in the deercet 1727 ; and, as the inhibiter .could
not be hurt by any after deed of the common debtor, se. neither can the hent-
able bond and infefrment granted in favour of Gordon of Ardoch be huit or
affected by any posterior deed of the said eommon debtor. By this heritable
bond and infeftment, Ardoch was invested in the property ot the estate, in se-
curity of the debt due to him. This security, indeed, was not absolute; the
user of the inhibition had a title of preference for the debt due at the time his
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inhibition was used, and ascertained by the decree which was pranounced in
the depending action upon which it proceeded ; so far it was liable to be open-

“ed ; butin all other respects it was indefeasible. The common debtor was to-

tally disabled to-overturn or weaken it in the smallest degree ; he could not,
therefore, by accumulating the principal sum and interest due by him to the
user of the inhibition, diminish or affect the right of property in the estate,
which had been formerly granted to Ardoch in security of his debt. - This ac-
cumulation, by which interest was made to bear interest, created a new debt,
which was not due at the time the inhibition was used, or at the time the de-
creet was pronounced in the action upon which it proceeded ; and, as inhibi-
tions -afford .only a title to reduce posterior contractions, this new debt cannot
be brought in competition with another debt which was prior to it.

This being the case, Mr M‘Vicar can be entitled to no preference for the ac-
cumulations-contained in the heritable bond of corroboration 1429 ; and, if so,
he can as little pretend to any preference for the accumulations -contained in
the decreet.and adjudication-obtained by his father in 1733, as that -adjudica-
tion proceeded only upon the bond of corroboration, and not upon the decreet
pronounced in 1727, in the action upon the dependence of which the inhibi-
tion was used. See 16th June, 1750, Horseburgh contra Davidson, No 103.
Pp. 29o1. and No 54. p. 69853 8th July, 1725, M‘Lellan contra Allan, No 61.
p. 4907.; Pittarrow against Arbuthnot, No 102. p. 7035.; Trotter against
Lundie, No 116. p. 7048.

2do, Although, in common cases, where inhibitions used upon depending
actions do not mention particular sums as concluded for, but only bear a gene-
ral reference to the summons, such inhibitions will secure every sum decerned
for, expenses as well as principal and interest ; yet, where the inhibition parti.
cularly mentions certain sums said to be concluded for in the action, it ought
not to operate further ; and therefore, as the inhibition in question narrates par-
ticulaily, that Alexander Gun had raised summons and action upon the passive
titles, at his instance, against John Sutherland of Littletorboll, ¢ touching the
¢ decerning the said John Sutherland to make payment to the complainers of
¢ the sum of L. 1000 Scots money, of principal, L. 200 money foresaid, of
¢ hiquidated penalty, and the bygone annualrents of the sald"é‘xrmmpal sum con-
¢ tained in the bond,” &c. 3 it.could secure the expenses of process to no great-
er extent than the said L. 220 of liquidated penalty.

Replied for M‘Vicar; An inhibition is a legal prohibition, discharging the
debtor from doing any deed whereby his lands, &c. may be evicted, to the pre-
judice of the user of the inhibition, and discharging the lieges to accept cf any

right or obligation from him, to the prejudice of the debt upon which inhibition
15 raised ; and when it is used upon a depending action, the prohibition is ex-
tended to all deeds, so far as they are prejudicial to the sums which shall be de-
creed.

The legal effects of both kinds of inhibitions in competitions or rankings, is,

set aglce al deeds granted /Jege prokibente, so as that the inhibiter may be
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ranked upon any diligence he may have used for affecting the lands of his
debtor, in the same manner as if sueh deeds had never existed. Thé inhibi-
tion itself gives no preference ; it is merely a personal prohibition against the’
debtor and the lieges, which may exclude, but cannot prefer ; and hence it
follows, that, in all processes of sale, an inhibiter does never draw his payment
in virtue of his inhibition, but in consequence of what other real attachment
he has got over the estate, which is generally by adjudication. How many vo-~
luntary deeds soever may have been granted by the debtor to affect his estate,
subsequent to the inhibition, they go for nothing, and the inhibiter is ranked

upon his adjudication as if they never had existed ; because, in law, they are
held to be void, as having been granted and taken contrary to the prohlbmon
of the law.’

Such being the law, Mr M‘Vicar must have the full benefit of his adjudica-
tion, so far as his debt is secured by the inhibition ; and he cannot be hurt in

that respect, either by Ardoch’s heritable bond, or by the adjudication after-

wards led thereupon.

The only question, therefore, is, Whether he is entitled to the benefit of the
accumulations arising from his heritable bond of corroboration ? And, if the

effect of his inhibition be such as he has pleaded it, it must be equally effectual

for securing to him the benefit of those accumulations, as it will with regard to

his adjudication ; because, Ardoch’s heritgble bond being set aside, as granted
spreto mandato inbibitionis, Mr M*Vicar must have the benefit of every deed in

corroboration of the sum secured by the inhibition. In short, so far as respects
the debts secured by inhibition, Ardoch’s heritable bond must be held as not

existing, and Mr M*Vicar’s must be ranked as if it was not in the field.

" 2do, The inhibition being raised upon a depending action, what is set forth
in the narrative part of it, before the will, is of no consequence ; because, it is

the will and warrant of the letters of inhibition, that has the effect ; and, as

they expressly prohibit all contractions or alienations prejudicial to the decreet |
to be obtained in the said depending action, and payment making of the sums A

of money to be therein contained, it must secure the whole expenses awarded.

“Tue Lorps found, ¢ That the inhibition founded on by Neil M*Vicar secures

the sums, principal, annualrents, penalty, and expenses decerned for by the
decreet 12th January 1727, but no accumulations either in the posterior bond
of corroboration, -or decreet of adjudication deduced on said bond.’

For Ne.il‘M‘Vicar, Moentgomery. " For Captain Gordon, Wight, Clerk, Tait.
A W. , v Fac. Col. No 124. p. 292,
Vou. XVII, 39 E

No 61.



