PER§(Ad: QBIECTION

To the fourth.; The case of.the, Marquis.of Annandale, wxll. not apply ;. for,
Ima, Thc qucstlo'n here is, Wxth a purchaser, whose busmess it is; to exam}ne his -
author’s rights ; there, it was ‘with a creditor trusting to a charter and" sasme, a
where it is not nsual to examine the warrants of the debtor’s mvestlture zdo
The Marqms of Annandale having long possessed his fathers estate, consxder_
mg him: gnly as: apparem helr, h1s debts became cﬁ'ectual agamst succeedmg

ll'S T o
' “ 'i»‘n,n Lc}nms found thc pursupr barxcd per.mnalz obremon:. as. heu‘ of Ehz.a-.
b?'}}& nglxamson :
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1763. November 17.
RoBERT WIGHT, 'lenant in Murrays, against Jonw EARL of HOPETON"

< ‘oh..w - : . P

fJ’PQN the rgth of June 17185 “John Cockburn then ‘younger of Ormlston ‘
gran*ted a lease of the farm of Murrays, part of that. ésiate, to Robert Wight,
and his heirs, (secludméasmgt‘)ees, ‘except such ‘as the said ‘John Cockburn .
and his heirs, “should be content with and accept of,). for the: “space of two 19»
years from Whttsunday 1718 IR _ P

ThlS Iease céntained & ¢lause inthe: followmg terms: & And the said: John"
¢ CoeLbu 1 binds and’ obhges inm, his heirs andeuCCessors, to-iterate-and re--
¢ new thir presents from nineteen yeats to ‘nineteen years, after “the - said two "
e mneteen yedrs are first’ completely out-run and expxred wpan the said Robert
¢ =W14rht ‘his “heirs and successors, ‘paying, upon eacli renewal, the ‘sum of
« . 100 Sterling, as a grassum or entry of the foresaid lands, to. the said: John
« Gockburm, his Heifs’ ‘or assignees; at the said: Robert Wiglt, or hisforesaids,
¢ tbew entermg to the foresaxd lands, aftet the expiration’of the. sa.ld two nine--

¢ teen years, as saitt is. ~Whichtack ‘and- assedation the said John Cockburn

¢ binds and obliges him, and his. foresaids; to watrant, acquit, and defend to"

¢ the said Robert Wxght and his foresaxds at all hands, and agamst all: dcad-»
“ly, af Taw will” !

In 1745, the said John Cockburn d1sponed the estate of Onmston to hxs Onl}ﬁ
son, George.’ " The disposition bore; that George- had paid L.21,735. Sterlmg
of pnce sand it conta.ned a clause of absolute watrandice, with the following;
e:\cepnon ¢ Excepting’ from my said’ warrandice the feu- -rights of certain parts

e ¢ 'of the said lands, granteéd by me- in favour of sundry’ persons; as also the:

standmg tacks of ‘the said Jands, barony, and others, set by me; my prede-.

¢ £essors and authors, to- the present tenants and possessors thereof ;* without.

prejudme, nevertheless, to the said George Cockburn, and hxs foresaxds, to.
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quarrel and Impugn the said feu rights and tacks on any ground of nullrty
¢in faw, pmwdmg the same do nbt mfer Warrandxce against me and my fore-
¢ 'Silds AR S ' -

- Rbbert nght had two sons, Alexander and Robert Alexanc}er succeeded
.to the Tease,’ and gTanted a subset to his brother Robert .and, upon the 20th
of’ February 1747, he assigned to Agnes Wight,' the W1dow of his said brother
‘Robert, then deceased, iy trust, for the use and behoof of Robert Wight, her
_only bn:”atid the heirs of his body ; ‘whom failing, to return to himself and
his own heirs, the said tack, and whole obligations therein cofitained ; and,
par’ticularly, the obligation upon the master to renew:the tack-from rg years to
19 years, upon payment of the stipulated fine or grassum.

In April 1748, this deed of dssignmient was ratified and confirmed by George

-Cockburn, the then proprietor of the estate.

In September 1749, George Cockburn sold the estate of Ormiston, and, inter
. alia, the farm of Murrays, to the Earl of Hopeton. The disposition excepted
from the clause of warrandice, “ all the feu-rights and current standing tacks.”
It also contained a partlculdr enumeration of these feu- rights and tacks, and,
-amongst otliers, the tack of “the Murrays, whichwas thus described: * A tack,
¢ by way, of contract, between the said John Cockburn and 'Robert Wight,
¢ farmer in Murrays, dated 1gth June 1718.” And.to this enumeration was
subjoined a clause, in the following words: ¢ In and to which tacks, and all
* other obligations, missive letters, and others, if any be, by the tenants and

¢ possessors of the said lands, and others herein before disponed, or of any parts

-¢ or portions- thereof, and whole tack-duties, and others in them contained, for

¢ the crop 1749,.and in all time -coming, for all the years and terms yet to run

.¢ of the said tacks, and all other clauses and obligements in theni contained, I

hereby assign the said John Earl of Hopeton, &c. declaring always, that the
¢ before writien exception of the said feu-rights and tacks respective, shall not .

-¢_infer any-homologation of the same, but:that it shall be always leisome and
¢ lawful to the said John Earl of Hopeton, and his foresaids, to quarrel and

impugn the same, upon any ground competent in law, that may not infer

-¢ warrandice against me and my foresaids.’

“The_ two first 19 years of the lease of Murrays being to expire at thtsun-

;day 1456, Agnes Wight acquainted the Earl’s factor, in 1755, that she was

ready .to pay the L. 1co of fine, whenever the Earl should be pleased to- grant
a renewal of the tack ; but his Lordship, imagining that he was not bound to
grant any renewal thereof, a new transaction was entered into in December
17 56,'wh‘ereby he let the farm to the said Agnes Wight in liferent, and to her
son, Robert Wight, and his heirs, for the space of 63 years, at the same rent
that was contained in the former tack. This lease acknowledged the receipt of
L. 100 Sterling, in name of fine- or entry-money, and. contained an obligation

; upon the lessee to pay the like sum at each of the terms of \thtsunday 1777.
.and Whitsunday . 1798.



PERSONAL OBJECTION. ‘ 10463

- Robert Wight was minot: 4t the time of this: ‘transaction ; but, when he came:
of age, he brought 3 process. of reduction and declarator, in which, calling the
Earl of Hopeton and hts mother as defenders, he concluded, that the new tack

: ,should be reduced, upon the head ‘of minority and-lesion,. and that his right

‘under the old tack sheuld be declared and the Earl be decerned to grant are-
newal thereof.- s Ta _
Pleaded in defcnce for the Earl 1mo, The obhgatlon contamed in the tack
1718, gfantcd to the pursuér’s grandfather, implied only a renewal of the lease
for twice 1¢ years after the expiry of the first term of cndurance and not &
renewal to all perpetuity. -'A perpetuity is contrary to the nature.of a contract
of lease. A tack without an ish is an anomalous right.. .t is subversive of the
pnnc1ples established by the law of Scotland ‘in the:conveyance of property 3
and ds the words of the-clause are not such as necessarily imply a perpetuity of
endurance, the mtention of -parties must be’ explained according to the. nature

of the contract between therm. Had a perpetuity been meant, they would have

‘expressed their meaning by adding the words for ewer; Which, whether ineffec-
itual “or not, would have proved that a perpetmty, not a hm1ted ‘endurance of
thelease, was infended. - N

‘ado; Supposmg the obligation 171’ 8 to imply a perpétmty 5 yet the Earl of
pretdn “the- purchaser of the estate, cannot be thereby bound. Leases, so far

as they are éfféctual against singular successors, are-in law held to be rights of

a limited endurance. This is implied in the statute t449. It is laid down in

all the law books, espemally by Lord Stair; B. 2. T. g.. § 27. and 28.; and.it

is confirmed by various decisions, t6'be found in,. the- Dictionary, woce Tack.
An alteration of ‘this “rule might’ &bolish ~the - established. distinction of
rights by’ the Taw of Scotland, 'and ‘weaken the security of the récords. There
15a legai Histirfction between a lease and a feu:right. The d.»ffcrence does not

lie in'the" natu&‘e of the acknowledg!rient méde by the vassal or tenant, but in

’thls’ ‘that“the: Tatter *is perpetual; the former only temporary; but if leases,
‘ perpetudl i their éndiranice; are also’ allowed to be:real against singular suc-
CESSOTS, feu-nghts and’ iiféftinents will become superfluous, and property, even
the most valuable, may be rransmltted in that manner, undiscoverable from
" -any record. Sy
Further: The dwposvtxon by John Cockburn, the grantcr of t‘]c lease, to lns
son George, was arf zhsolute sale for-an adequate prlcc ; and- although George
was bound not to challenge théstanding tacks, upon any- ground that might
infer warrandice against his father ; yet neither he nor his disponee, the. Earl
of Hopeton, are bound to fulfil John Cockburn’s obligation to'renew the lease
to Robert nght The contract 1718 concerned a lease to endure for 38 years;
the ébligation in question was to rensw after the expiry of that.term; and the

grasSum was’to be’ pald upon the entry of the tenant, after the expiry of 38

years. These expremons show;- that the parties understood the lease to be dis-

tinct from the obllgatxon and lthat the tenant did not, even in his own appre- -

{
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hension, possess upon tbe obligation to renew, but upon -the lease for a term
certain. The obligation to renew was, therefore, of the same ‘nature as -1
obligation to pay a.sum of money to the tenant at the expiry of the lease,
which would not have been effectual against the purchaser of Ormiston, al-
though the lease, wherein such obligation was granted, had been excepted from
the warrandice by the seller, and a551gned to the purchaser, for enablmg hun
to recover the rents.

3tio, Although the obligation 1718 were beld not only as implying a perpe-
tuity, but also as binding on the defender, yet the necessary steps for obtaining
a renewal of the lease were not taken by the pursuer. That obligation bears,
that L. 100 Sterling should be paid by the tenant at the expiry of the lease for -
the 38 years; and that was the condition of the renewal. It-is true, that ap-
plication was made to the defender for a renewal ; but he rejected the applica-
tion, and no redress was sought in a legal way ; on the contrary, the mother
and the other friends of the pursuer, agreed to the conditions of a new lease.
The defender was not bound to suffer his lands to remain without a lease, and
without a tenant, until Robert Wight should become major, or until his friendg
should determine whether they would pay the entry-money in his name; and
the defender could not charge him upon an obligation, which, by his own plea,
it was optional for him to perform or not, as he thought most expedient. In
this view of the case, the defender cannot be bound to undo what has been so-
lemnly done, and, after the lapse of so many years, to grant a renewal, in

‘terms of Johin Cockburn’s obligation, even although that obligation had been

perpeuual in iis nature, and binding upon every purchaser of Ormiston.
Answered for the pursuer, 1mo, The construction put by the defender upon
the clause in the tack, obliging the proprietor to renew it from 19 years to 19,
years, is perfectly repugnant, both to the words and to the intendment: The
obligation is unlimited ; and the obvious meaning of it, in plain language, is,
that the lease was to be renewed every 19 years, upon the lessee, and his heirs.

" paying the stipulated fine or.grassum. Nor is it to the purpose now to ‘plead:

that perpeiual tacks are contrary to the nature of the contract of lease. How-
‘ever ineffectual such tacks may be against singular successors, they are un-. -
doubtedly good against the granter and his heirs ; and so it has been determi-
ned inseveral cases; 26ih July 1631, Crichton contra Lord A1r voce TACK ;
23d January 1417, Carrutheis contra Irvine, IBIDEM, '
240, Supposing Mr Cockburn, the granter, and his heirs bound by this tack
it must be equally binding upon the defender. It was partlcularly evcepted
from the warrandice, both in Jonn Cockburn’s disposition to his son George,
and in George’s disposition to the defender; and, in that last disposition, the
defender got an express assignafion to it, with liberty only to quarrel it upon
grounds that might not infer warrandice against his author. This being the
case, the defender can quarrel it upon no ground that will infer warrandice
against Mr Cockburn ; and that recourse would be competent against that
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Gentleman and his hcvrs, were ‘the-defendér 16 prevajl ip tqe present action,
cdnnotbedxsputed Nor wilk it avail ‘him -t distmguxsh Jbetween: what hc
termy thetack :which he would limit to two 19 years, and, the obhgahon to
gram the repéwals, - Altack,.and-an: obligation to graat raf,sagck 'stand precise-
by upon the. same footing: :/Besiiles, as thé: defender:is specially assigned to this

tack, and all clauses and obligements therein; ¢onlained;~the exception of it

from the clause of watrandice: must: COmprchend evaPy obhgatmn that could
infer warrandice agamst Mr-Cockburn. - i B
'3tio, There was no improper neglect: or omissiop. - Tht: pursuer’s mother
‘Who held the tack in trust for his behoof, applied to thé: Eatl’s factor for a re-
newal of the lease, before the. two 19 years expired, ahd:offered payment of the
grassum j -the’ dclay was altogcther upon, the part  of sthe-defender ; and it ap-

~ pears, that the intention of that delay and-refusal was to prevail with the poor

woman to accept of such terms as his Lordship was plcased to offer.
“ Tue Lorps found the reasons of reduction of the lease 1756 relevant and
-proved ; and found that Lord Hopeton though a singular successor, was barred

personali exccptzone, from objectmg to the obhgat:on on John Cockburn, in the

lease 1718, to renew the same from 19 years to 19 years ; and found, that the
-defender-was bound to grant’a new lease, in terms of the lease 1718, for the
space of 19 years, from and after the’ expiry of the original lease, and to rénew
‘the same at the ish of every 19 years upon payment of the stipulated grassum
of L. 100 .Sterhng :

For the Pursuer; Leckhart.  For the Dgfend'er, Sir Db'u;'J Dalrﬂnp/f _ Clcrk, Hamr.’
AW ' . Fol. Dic. v. 4. p. 7”8. Fac Col. No 122. p. 285.
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‘1782, _‘}'anuary 7. / -
SR ARcmBALD Top agam:t ELIZABETH WELLS and Others ' -

. ARCHIBALD Mnccx’r ook in lease the Tands of Gosford bclongmg to Captain
Henry Wedderburn. ' Seon afterwards, Captain Wedderburn, then in India,
authorised certain commissioners to sell these lands, which were purchased at a
pubhc roup by Sir. John Halket. But though the commissioners were thus em-
powered to sell the lands, they had recexved no authonty to grant a disposition,
or to give sdsine of them,” .~ : )

In the mean time, Sir Jobn Halket and Archibald Meggct ‘entered into a

new lease, for a shorter term than that of the former; but, on account of

greatm latitude bemg allowed jn the culture, a _higher rent was snpulated
Captain Wedderburn, - however, having died, and the necessary Wrmngs re-

" maining unexecuted,” Sir John Halket, without opposition, obtained decreet i
reducing the sale. Megget possessed the farm till the expiry of the term stipu-

lated in the new lease. Upon this, Mr Tod, factor appointed by the Court oy
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