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" to the principles of law ; Legibus, nom exemplis, judicandum.

'ty Alcorn, but without conveying to him her right ;
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In the cafe of Saline,
Lord Harcarfe obferves, that this point was not fully confidered. In order to
found compenfation, there muft be a debtor and a creditor to make a concourfe :
But as there is no debtor, unlefs the lands, for the accumulate fum, and annuai-
rents thereof, thefe cannot be pleaded as a ground of compenfation ; nor will
they be the foundation of diligence, by poinding or arreftment; nor will the
accumulate fum be fuflained as a ground for adjudging the debtor’s feparate
eftate,

Replied for the purfuefs, It cannot be pleaded, that a debt is extinguithed by
leading an adjudication, where the creditor is neither in pofleflion, nor the legal
expired ; Stair, p. 400. ; act 19. 1672. ~The law plainly {uppofes, that all man-
ner of diligence, whether perfonal or real, is competent to an adjudger who has
not attained poffeflion of the lands, without diftinction whether the legal be ex-
pired or not ; and when diligence can be ufed upon the debt, it is impoflible to
deny that the debt is ftill fubfifting.

¢ Tue Lorps found, That General Wade's difpofition libelled on, does carry
the debts that were due to him by the York-buildings company, as well thofe
fecured by the adjudications, charter, and infeftments, ‘as thofe that were not.’

Aé&. Fergq/bn; Alt. Hamzlton Gordon.
Fol. Dic. v. 3. p. 12.

Reporter, Shewalton. Clerk, Home,

Fac. Col. No-257. p. 474.

1764.  Fanuary 23.
WiLLiam WILSON Affignee of JAN'ET STEEL against ApExaNpER EarL of Homr.

In the year 1638, James Earl of Home, as principal, and others as cautioners,
granted two bonds to Lawrence Henderfon, one for 3006 merks, with L. 300
of penalty, payable to Henderfon ; and, failing him by deceafe, to Barbara and
Janet Henderfons, his daughters ; the other for 4000 merks, with L. 400 of pe-
nalty, payable to Henderfon ; and, failing him by deceafe, to his daughters Ag-
nes and Janet equally, their heirs, executors, or affignees.

Henderfon, in 1659 and 1660, by feparate conveyances, afligned thefe bonds

“to other two daughters, liobel and Margaret equally, their heirs and donators.

In 1663, the Earl, as principal, and certain cautioners, granted bonds of cor-
roberation of thefe two debts, with interefts due on them, to the faid Ifobel and
Margaret Henderfons, their heirs, executors, or affignees; one for 3630 merks,
and 400 merks of penalty, and another for 4840 merks, and L. 500 Scots of
penalty, with intereft from the next term,

Margaret Henderfon, who had right to one half of thefe debts, married Hea-

: 5 and, of this marriage there
was a fon, Richard Alcorn, heir to his mother, in her thare of thefe-debts.



ADJUDICATION axp APPRISING. 223
(Narure and Erreer.)

" Richard Alcorn, in 1723, confirmed himfelf execator to his mother, then
dead, in 1500 merks, as her half of the original bond of 3000 merks, with in-
tereft due thereon ; but did not confirm her half of the other original bond ; nor
was he confirmed executor to his father in the annualrents of thefe fums Wthh
belonged to him jure mariti.

Having erroneoufly fet forth in his fummons,-* That he was only lawful fon
and heir ferved and retoured to the deceafed Henry Alcorn his father, and that
he was alfo executor decerned and confirmed to the deceafed Margaret' Hender-
fon his mother :” Richard Alcorn, in 1728, brought a procefs on the paflive
titles againft William late Earl of Home, brother to Earl Alexander, for 1500
merks, as Margaret Henderfon’s half of 3000 merks contained in the firft origi-
nal bond, with intereft from Martinmas 1638, being the original term of pay-
ment, and L. 100 Scots inftead of L. 150, as the half of the penalty in that
bond ; and, 2do, for 2420 merks as her half of ‘the principal fum of 4840 merks
contained in the bond of corroboration of the other original bond of 4000 merks,

with intereft from Whitfunday 1662, and L. 250 as half of the penalty in the .

bond of corroboration. The Earl having renounced to be. heir, decreet cogni-
tionis caufa pafled for the whole fums libelled.

Upon this decreet, Richard Alcorn, in 1730, obtained an adjudication of the
whole eftate of Home, for payment of the {ums decerned for in the decreet of

conflitution, then accumulated to L. 13980 : 5 : 2 Scots, but with this variation

from the conftitution, that the half of the penalty in the bond for 4840 merks,.

is only 250 meiks inftead of L. 250.

On the death of Richard Alcorn James Alcorn his fon was ferved heir to
him ; and, in 1747, Janet Steel, as creditor to Richard Alcorn, adjudged the
above rights from fames Alcorn as charged to enter heir to his father, and brought
a procefs of mails and duties.

The Court, by interlocutors in 1765, found, “ That the principal fums, as
contained in the original bonds of 3000 and 4000 merks Scots, being heritable,
as the law ftood at the time when they were granted, were not rendered move-
able, neither by the aﬂignatlons, nor by the bonds of corroboration granted in
the 1663 ; and confequently that Richard Alcorn’s confirmation, as executor to
Margaret Henderfon, did not carry, or veft in him, any right to her fhare of the
principal fums contained in the original bonds ;” but found, “ That the confir-
‘mation of Richard Alcorn, as executor to his mother, did carry her {hare of the
principal fums contained in the bonds of corroboration 1663, in fo far as the
fame were made up of bygone annwalrents, and alfo the whole annualrents which
had fallen due upon the bonds of corroboration from.the death of Henry Alcorn
his father ; and therefore, in fo far fuftained the decreéts of conftitution and ad-
judication at Richard Alcorn’s inftance.” Found, That Janet Steel, “ in virtue

of her adjudication led againft James Alcorn, has a fuflicient title to carry on this-
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procefs.” And, upon advifing a reclaiming petition, with anfwers, fuftained “ the
decreets of cognition and adjudication at Richard Alcorn’s inftance, as a {ecarity
for the faid part of the principal fums, and haill annualrents due at, and prece-
ding, the death of Margaret Henderfon, and the neceflary expences as accumu-

‘lated at the date of the faid adjudication; and remit to the Lord Ordinary to
‘proceed accordingly.”

William Wilfon, as having right from Janet Steel, and from the heir of Mar-
garet Henderfon, -and the executor of Henry Alcorn her hufband, proceeded to
{upply the defeés of the former diligence, and, in 1766, obtained and extracted
a decreet for payment of half of the two original bonds, principal and intereft, fo
far as had been found to belong to the heir ; and, particularly, for the one half of
both the peualties of L. 300 and L. 4co Scots, contained in the faid two origi-

‘ginal bonds. He alfo, as in right of Henry Alcorn’s executors, obtained decreet
for the intereft of the two bonds which fell under Henry Alcorn’s jus musiti.

And as affignee to Janet Steel, he, in 1767, wakened, and infifted in her procefs of

.mails and duties before the Lord Ordimary.

The article principally difputed by the parties, was the extent of the expences,

for which the adjudication fell to be {uftained as a fecurity. The Lord Ordinary,

by interlocutor 24th December 1767, found, “ That the adjudication being al-

‘Towed to fubfift as a fecurity for the expences, does not render the adjudication

‘broader than it was before, and thereby fecure expences which were not adjudg.
ed for, but fingly entitles the purfuer to hold the adjudication as a fecarity for

‘the expences therein adjudged for, in as far as he fhall thow, that the neceflary
-expences amounted to that fum.” And it appearing, that the adjudication had
‘been led for 400 merks of penalties, and that the expences exceeded that {um,

his Lordfhip fuftained the adjudication as a fecurity for expences 1o that amount.
In a reclaiming bill, it was pleaded for the defender, That, as the adjudication

‘had been only f{uftained for the {fums to which the executors of Margaret Hender-

fon had right, it could not be mtended that the purfuer thouiu have the benefit

-of the penalties, fo far as the fame belonged to the heir, and not to the executor,

-or beyond what his author or executor could have adjudged for. The adjudica-
tion was led jointly for the behoof of the executor and the heir, upon debts in
-cumulo, and, in feparating their fhares of the debts, the penalties adjudged for
fall likewife to be divided between them. As the interlocutors only fuftain the

“adjudication, fo far.as the executor’s fhare of the debt extended, he can only

have fecurity for his expences, to the extent of the pemalties to which he had
right. The heir of the creditor is found entitled to the principal {ums of both

‘the original bonds ; the penalties, therefore, in -thefe bonids, as acceflories, muft

Ikewife belong to him. The executor’s right then can only extend to the pe-

‘nalties in the bonds of corroboration, in fo far as they exceed the penaliies in

ithe original bonds.
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- ‘zdo, Suppofing the executor can take the benefit of the whole penalties ad- No 21,
judged for, the defender cannot likewife be liable to the heir of Richard Alcorn
in the very fame penalties, for which the purfuer, as in his right, has taken de-
creet; but, if the penalties are not to fuffer a proportional divifion, the purfuer,
who ﬁands in right both of the heir and the-executor, doss, as in right of the exe-
cutor, get his adjudication fuftained to the amount of the whole penalties ad-
judged for ; and, at the fame time, as in right of the-heir, again levies thefe iden-
tical penalties.  3#i0, The purfuer has no title to the benefit of the accumaulation
in one of the bonds of corroboration, upon.which-the adjudication did not pro-
ceed. The adjudication is only for the contents of the firft bond of corrobora--
tion of the 4000 merks bond, and for the contents of the original”gga.« merks .
bond,  without adjudging upon, or for the corroboration -of the laft bond: .

Anfwered for the purfuer : The queftion is not entire, for, being fixed by a-
judgment long ago.become. final,- it cannot now be brought under review. But,
in any event, it is clear from the interlocutors, that, in fo far as penalties and li-
quidate expences were adjudged for, the adjudication muft be fuftained as a fe- -
curity for the necelary expences that had-been laid out, in fuing for, and fecu-
ring the debts as accumulated at the date of the adjudication. Penalties are fum--
mo jure due in default of payment, as arifing ex pac®s of the parties, though no-- -
thing_fhould -be expended by the creditor; much more when . the expences ex-
ceed the penalties, do the full penalties become due in equity. When a penalty
is ftipulated in any obligation in default of implement, the implementing in.
part will not liberate the debtor from the penalty, or any. part of it; if in.any-
particular the obligation is unimplemented, /ricfo jure, the whole penalty is for-
feited ; nor does it make any difference - whether the creditor was purfuing for -
implement of the whole obligation, or only for implement jn part.. Had the beir -
of Margaret Henderfon had an intereft in .the adjudication, the penalties to be
adjudged for would have fallen to be divided in - proportion to the refpedive in--
terefts of the parties, as each would have bornea proportional part of the ex-.
pence laid out ; but the adjudication has not been fuftained, guoad the intereft
of Richard Alcorn-as heir, but only in fo far as he had an-intereft as executor to
his mother. And, as the whole expence of diligence fell on him, it is but equi--
table that the whole liquidate expences adjudged for fhould - be.applied towards :
his indemnification.

2do, Whether the penaltles can again be levied by - thofe in-the nght of the -
heir, is not neceffary to mqun‘e into; but there is nothing abfurd .in fuppofing, .
that one fhould be fubjected in. penalnes ten times over. There is no law that -
makes penalties only once exigible ;. the rule of law is, that, asoften as a contra
is infringed, the penalty is forfeited ; and .the party who, in procuring perform. -
ance of articles, is obliged to lay out a fum equivalent to the liquidate penalty, .

Ef 2.
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A creditor by
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nal bond, after
obtaining de-
creet of adju-
dication,isen-
titled to inte-
reft on the pe-
nal fum.
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mufl be entitled, upon every breach of the contra®, to demand payment of the

liquidate penalty as the indemnification of his expences.

3tio, Richard Alcorn confirmed the: 300 merks bond, and the confirmation
mentions the corroboration thereof ; the bond of corroboration, therefore, though
not explicitly, is yet virtually adjudged for, as it arifes totally from the contents
of the original bond ; and, if the original bond is adjudged for, the interelt of the
creditor in the whole debt muft thereby be effeGually fecured.

Tue Lorps remitted to the Lord Ordinary, with power to call and hear. parties.
- In confequence of this remit, the Lord Ordinary found “ the purfuer’s adjudi-
cation in queftion {ubfifts only as a fecurity for his expences, {o far as he has right
to the penalties; and further finds, That it {ubfifts as a fecurity only for Richard
Alcorn’s fhare of the {fums contained in the bond of corroboration of the bond for
four thoufand merks, and of the fums due by the original bond of three thoufand

merks.”

For E. of Home, Rae. For Wilfon, J¢Queen. Clerk, Home.

*_* This cafe was appealed. The Houfe of Lords ¢ OrpERED and apJuDGED,
That the appeal thould be difmifled, and the interlocutors therein complained of;,

be affirmed.”
P. Ghalmers. :  Fol. Die. v. 3. p. 12.  Fac. Col. No 8%. p. 154.
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1740. February 13.
Dickson of Kilbucho, against APPARENT HEr of Poldean.

* Ax adjudication, upon a fpecial charge, carries bygones, from the death of the
predeceflor, who was laft infeft, in the fame way as they are carried by an adju-
dication cognitionis caufa ; and, for the fame reafon, 7. e. becaufe there is no other *

method invented, in law, for carrying bygones, in thefe cafes.
- Fl. Dic. v. 1. p. 10.

1783. Fanuary 21. ‘
‘ Ranking of the CrepIToORS of the York-BuiLpines Company.

Or the penal bonds, iffued by the York-buildings Company, fome had been
fecured by adjudication againft the Company’s eftates in Scotland, before twenty
years had elapfed from the term of payment. The creditors in thefe having in-
fifted to be ranked for the penal fums contained in the decreets of adjudication,
and for intereft thereafter till paid, the common agent

Pleaded : By the tenor of thefe bonds, the obligation of the debtor can in no
event exceed the penal fum; nor is effect, by the practice of England, ever given



