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,. ¥3* This Decifion was reverfed on Appeal ; relatxve to which the follo“ ing
extradt is made from the Journals of the Houfe of Lords

- 1456.° February27.—AFTER hearing counfel, ay well yefterday as thxs day, upon
the. petition and appeal of Francis Erfkine of Kirkbuddo, George Turnbull writer
to the fignet, and Jean.Turnbull his {poufe, and. other perfonal creditors of the
deceaft Alexander Turnbull of Woodftone, merchant in Montrofe, complaining of
two:interlocutors of the Lords of Seflion in Scotland; of 22d November 1754, and
18th’ Eebruary 1455, made on the behalf of Colonel John Scott of Comittone, and
praying, ¢ ‘I'hat the fame might be reverfed, varied, or altered ; and: that this
¢ houfe would give the appellants fuch other relief in the premifes as to their.Lord-
¢ fhips, in their great wifdom and juflice, fhould feem meet:’ As-alfo, upon the
anfwer of the‘{aid Colonel John Scott, put inite.the faid appeal, and due confide-
ration had of what was offered on either fide in this caufe: 1t is oRDERED: 224 AD-
jupceD byithe Lords Spuitual and Tempaoral in Patliament affembled,. that the
faid interlogutors complained of in the faid appedl be, and the fame are hereby re-
verfed ; and it is hereby declared, that Alcxamder Turnbull having been afreﬁed
and aéhlally in cuftedy of the meflenger, upon the caption at the fuit of Sir, Wil-
liam Ogilvie, was 1mpnfoncd within the true igtent and ‘meaning.of the adt of
Parliament: 1696 ; and it is therefore orRDERED, that the objeétion made to the heri-
table bond of corr@boramon obtained by, General Scott be fuftained ; and that the
refpondent Colonel Seott have no preference to thé other. credltors of the faid
Alexander Tumbull by virtue of the.faid bond. -

« "Fotrnals q)’ lbe Hamc’ of LUI dJ‘, p 501
R

1764.  November 14. ' A LA : L
Evizasers MupiE against JaAMES DICKSON and ]AMES MITCHELL l‘ruﬂees for
the Creditors of RoBERT STRACHAN.

In the yeqr 17 59, Elizabeth Mudie lent to Robert Strachan merchant in Mon.
trofe, the fum of twe hundred and ten pounds, for which fhe received -his bond

Stracl’an becoming embarrafled in his circumftances, on the 11th of June 1762,
executed a difpofition in favours of James Dickfon and James Mitchell, for them-
felves, and as trultees for the reft of his creditors, of all his effe@s both heritable
and moveable. - This difpofition was acquiefced in by all concemed Elizabeth
Mudie ‘ekcepted, who never gave her confent, but went _on to operatc her pay-
ment in the ordmary coulfe of law.. . : .

-On the 7th of june fhe executed a hormng agamﬁ the debtm and aftem ards
ufed arrefiment in the hands of the truftees, who were then in poffeflion of a
great part of the debter’s effedls ; and alfo in. the hands of two other gentlemen
who were owing him confiderable fums.. On the 3oth of the fime month, fhe
raifed a caption againft him, and obtained five executions of feaxch all of which
were within fixty days of the date of the difpofition to the truftees.” °

The truftees, in confequence of the truft-right; difpofed of the debtor’s effects;;
but, before they had made any divition of the value, two procefles were b"ought
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by Elizabeth:Mudie, the>one a redultion of the truft-difpofition.upon the banks
rupt.acts} and the other & furthcoming againt the truftees and. the two other gen-
tlémen-in whofe hands the had ufed arreffments. -~ . . ' ool ool

~ In bar of ‘thefe aitions, three points were pleaded by the defenders :i.1/2, That
Robert. Strachan was not:rendered-a bankrupt in terms of theract 1696, a5 the
feveral ‘executions of the meflengérs who: fearched for him only bore; ithat 'he was
not to be foundin his owt hodfe, fiom which he had removed, and 'the furhiture

" wheteof had ibeen rouped fome time before the fearch began ; and as hé had

madé feveral public appearanceé in the town of Montrofe ; had frequently ‘tran{-
acted bufinefs in’ that ‘place’; ‘and had never behaved himfelf like a man’ who ‘was
under the appreheniion- of - legal: diligence : 2dly;i Upon {uppofition that he.was.
rendered a bankrupt within fixty. days of the truft-deed’;: yét the truth of this.
ought not-to operate 4 reduction of the difpofitiony as it was evident; from the.
fpirit and words ‘of the adl 16906, that- the legiflature only intended’ to prevent.
partial.preferences in favaur, of particuldr creditors ; and not to 1ender ineffectual
-~ difpofitions, that were granted- fox:the goed of -all:concerned, without any unfair
advantage being intended t6 individuals : That the truft-right here was conceiv-
ed.in favour; of two creditors; for. the behoof of the:whole, without any preference
- to'them prejudictal.ta the reft :.:And,. 3dly, That, though.the difpofitions weje re=
ducesble, the putfaer could be entitled to no preference on that account, as the-
reft of the creditors had been prevented, from.employing. the famie: diligence-
which.fhe had done, .from.an opinion that the difpofition was a fufficient fecurity,
and incapable.of being reduced'; at leaft, that the defenders were entitled to re-
tain the goods, or prices thereof; of which‘gl}ey were lawfully poflefled, before the.
purfuers arreftments, for behoof of themfelves and other lawful creditors accepting
of the difpofition, without prejudice to the purfuers taking her :Il'la;'e» t-h‘g_reof.‘f
It was answered, on the part of the purfuer, - That Strachan: was rendered a-
bankrupt precifely in the terms of ;he-g& of Parlia‘mep)t‘_“:, Thz}t the .gxec‘:-utigans of
the meflenget werea fufficient evidénce in fuch a queftion as this, and could not
be Gverruled by contrary circumftances being prover, a proof of ‘which’ way
altogether unprecedented and ingompetent : That th_(‘-:: diﬁ;eijéfj'tfgi'éa‘;‘_chés"at!the‘
~ gepsor’s.houfe were all that could be required ; aridthat his fimily having left it,
on account of his furniture being difpofed 'of, was entirely immaterial : For his
children. were difpatched to different places ; he ‘himfelf was ‘Wwapdering: up and
down'the country ; to be foand no where that he was l\o_:o]éé.d_‘ for’;  and deflitiite of
any.refidence or domicile, except his former. habitation, where legal diligence
could be executed againft him : In fac, however, he had been fearched ‘for at his
father-in;law’s houfe, where he was fufpe@ed to be ; but this {fearch prp’vé‘d' jﬁleff
fe@ual, as appears from the execution produced :. That his public appearance in.-
Moptfofé\.was moftly on a Sunday ; and, when he once appeared ‘on’ ariother day,.
lié was abliged to make his efcape by a back.lane, otherways he Wwould  have-
been apprehended : 2dly, That the words of the act of Parliament were general,.
and intended to fruftrate every alienation or other deed ‘done by a bankréipt, .
within 65.days of his bankruptcy, whereby he might diminifh the right of one.orx
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more of his creditors in favour of the reft: That the law has initroduced a prefer:
ence in favour of fuch creditors, as follow the meafures thereby pointed out, for
recovering payment of their debts; and it would be unjuft if any a& of the bank-
rupt could deprive a creditor of this preference, without his own confent : That
the difpofition in queftion was never acceded to. by the purfuer, and confequently
was reducible at her inftance.  3dly, As to the hardihip with which it would be
attended to thofe creditors who had acquiefced in the difpofition, that was a mat-
ter of no concern to the purfuer. They had themfelves: only to blame, if they
trufted to a falfe fecurity, and with-held their diligences, from an opinion that a
deed would ftand, which they either did know, or ought to have known, was ille-
gal and contrary to law ; and if the truftees were to be: allowed to retain the
effetts, which they had become pofiefled of, it would refolve into a repeal of this
falutary act ; for every creditor whom the bankrupt intended to favour, would
only have to get himfelf named a truftee in fuch difpofitions, and thereby would
have an opportunity, not only to fecure his own debt, but alfo to make profit ta
himfelf by fimulate fales, and other arts in the management of the effe@s convey-
ed to him.

« Tue Lorps repelled all thefe defences ; found the bankruptcy proven ; re-
duced the difpofition ; and preferred the purfuer, in virtue of her diligence, to the
effedts in the hands of the truftees, and of the other perfons in whofe hands arreft-
ments had been ufed.” See Div. 4th, b. £.*

Alt. Lockhart and D. Rae. Clerk, Gibson.
Fac. Col. No 149. p. 353.

A&, Fergusson and Ja. Ferguscon, junior.
Arch. Cockburn.

1967. Fanuary 21.
Joun and Hucn Fintays, Merchants in Glafgow, against JAMES ArTcuisoN
and WiLriam Morrar,

Jonx Romanis, merchant in Lauder, February 1. 1762, granted an heritable
bond to James Aitchifon, on a houfe belonging to him, for L. 40 Sterling,
this bond infeftment followed next day.

On the 4th February 1762, Romanis granted another heritable bona -
liam Moffat, on a burgefs-acre in Lauder for L. 25 Sterling, on which infeftmen.
was taken the day it was granted.

On the 11th February 1762, Romanis executed a truft-difpofition of all his
moveable fubjects, in favours of certain truftees, of whom Robert Henderfon mef-
fenger was one ; upon which difpofition, an inftrument of pofleffion was taken
next day.

John and Hugh Finlays being creditors to john Romanis in a bill for L. 32
Sterling, raifed horning, and tranfmitted it, with an inhibition on the fame ground
of debt, to Robert Henderfon the meflenger, who, unknown to the Finlays, was
one of Romanis’s truftees, with orders to exccute the diligence immediately.

Henderfon delayed executing the Finlays diligence ; but, in confequence of a
pomdmg and other fteps, he, as truftee, had colle@ed confiderable fums belonging
to Romanis, upon which the Finlays ufed arrefiments in the hands of Henderfon,

* This cafe is by miftake called Mooniz against Lesvy, in Fol. Dic. v. 3. p. 54.
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