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the s3id Robert Waddel, with and under the legacy also within spemﬁed From

-. all-which it is clear, that this legacy is a real burden upon’ the Jands.

Answered- to the third defence, It is altogﬂther irrelevant; for it is nét so
much as asserted, that the pursuers verbally even agreed to grant a dlschargc
of their debt to Williani Waddel, or that they subscribed the articlés of roup,
in which that conditional obhgatlon is said to have been contained ; and sure-
Iy their taciturnity upon that occasion cannot be binding upon them, as, it is
established law, that when a- debt .is constituted by writing, the extinction of
it can only be proved, either by the oath of the credltor or by a Wntten dxs-

" charge.

Tue Lorps found thc ]egacy of goo merks a real burden upon the lands
Found, That the pursuers, as the’two surviying chil-
dren, have right to two thirds of the said legacy ; but found, that they cannot
insist for the share of their deceased brother, without making up tltles .to him.~
Upon a reclaiming petition, the Lorps adhered. * ‘

Act. William Basllie. Alt. Wal. Stewart.
Fol. Dic. v. 4. p. 69. Fac. Gol. No 43. p 93.

? —————

1765. February 21. STENHOUSE against INNEs and BLACK.

Joux SteNnoUSE dlsponed his lands of Southfod to his eldest somr John Sten-
house, with the burden of.all his debts, and referring to an heritable bond grant—'
ed by the son to him, of the same date, which mentioned the names of the cre-
ditors, but not the sums due to them.

John Stenhouse younger, having granted two heritable bonds over the lands
to Isobel Innes and William Black, a competition arose between them and John
Stenhouse elder.

John Stenhouse having claimed a preference for relief of his debts, in virtue-
of the disposition and heritable bond, the other two creditors obfected, that the
amount of the debts did not appear upon record, and that it was now fixed that
general burdens are ineffectual against creditors and singular successors.

Answered for Mr Stenhouse ; It is not necessary that the amount of the bur«
den should appear upon record ; it is enough that the record shew there is a
burden, and direct the creditor or purchaser how to discover the amount of it :
Hence it has been found, that a gkneral reference in the sasine to the _dis-
position where the extent of the burden is mentioned, is sufficient ; Credi-
tors of Smith, 26th July 1737.—infra, b. t.; Callenders contra Waddel of
Eastermothal, 1761, No 76. p. 10261. Here the sasine upon the disposition
refers to the heritable bond ; and as that contains the creditors’ names and de-

+ In the Faculty Collection, the Judgment is erroncously stated. 'The above are exactly the
the terms of it.
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m’gmtions smgular $uccessors, whether creditors or phrchasers, have.it in their
power to learn the amount of the burden.. "The record is in the same situation,

in 'both cases’;. ithe only-difference is, that, in the present, the singular successor
is obliged, togo one step; fagther ; but the faith of the records being out of ‘the

question, that is but a light obgect compared with thc defeatmg oﬁ the solemn '

contractscof parties. ..

“ Tur Lorps found, That thc clause in- thc dxsposxtxon granted by ]ohn
Stenbiousé, in favous.of i sem,. by which ‘the disposition is burdened wuh the
whole juss and: 1awfu1 debts th,el} due by the. father, withoyt mentioning either
the namies or thesums due to, theém, did. net create a real-burden upon the
landedlsponed juvad these debits:;. and found, that the defect was not. supplied

by the hesitable band which was granicd of the same date, nor by. the irifeft--

'ment WhiCh followed thereon »

\For ]ohn Stenhouse, Rollzmq’ For the Creditors of John Stenhouse youngcr, Loc.é/mrt
Reporter Coal.ftorz . Clerk Prmgl: e
A’'R.' Fol Dic. v. 4. p. 0. Fac. Col. No 11. .18,

1780 Fuly 19. .

’ CAMERON, her eidest Son.. - : ot

“

Joux Camerow, the husband of Janet Allan, executed bonds of provxsxon,
malomg considerable qddltlons ta former settlements on his wife and famxly,
and at-the same' time he hkew1se dlsponed his estate to his eldest son, Rlchard
Camerop, Ainder: condxtxon, “ that Rlchard should pay. all hijs debts and make
paymeat to ];anet Allan, hle well-beloved wnfe of the dxﬁ'erent liferent annui-
ties. provxded to her by contract of marrwge and bond of ;hla date makmg in
Whole the sum, QEL 100 Sterhng 5 and likewise. to- p,ay to. ghe younger children
the severa], snms provxded to them in a bond of _provision, oF thls date, exe-
fcuted by hxm in their favom'. - ! \
‘ The procm?,t;ory of rezﬂgnatmn expresses “ the burdens, provxslom &ec. be-
fore written, here also held as repeated brefwmm causa, but nevertheless- ap-
,pomtedto be: mgrossed in the infeftment to follow hereupon otherwxse the
spae, w1th all that can follow thercupon to be void and nulL” And the same
clause agam agpears in the precept of sasine. '
i The mstrument of sasme accordmgly spec1ﬁcs those burdens and prow..
'smns

" In the wife’s bond of provxsmn too, this declaratlon is made by ]ohn Cime- - |
ron; ¢ with the payment of Wthh yearly annulty I have burdened my, reall

]ANET ArLaN, and her younger Chlldren agazmt The CREDITORS of RICHARD’*
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