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exhausted by other debts paid by her, she at least remained creditor in the
1100 merks paid for the adjudications ; and that she, and those deriving right
from her, had right to retain the subject in security thereof.

But the Lorps.found, * that she had no claim. for repetition of the 1Y00
merks or any part thereof ? (

A general disposition, even when with the burden of debts, has always been
thought sufficient to defend against the universal passive title ; and therefore,
if she had not acquired the disposition, she could- not have been subjected to the
payment of the price, upon her instructing that the moveables with which she
had intromitted were exhausted by payment of other debts; but as she had ac-
quired the disposition and paid the price, and as her intromission had been.per
universitatem, without inventory, the LORDS found her not entitled to repetl-*
txon. . :

Kilkerran, (Trust.) No 4. p. 582..

"

1765. December 1r.
ELIZABFTH GiLmour, Relict of the deceased Mr James Justice of Justice-hall,.
o against The Honourable JOHN ARBUTHNOT.

Mg Jamss Justick, in. 1747, granted a bond to M‘r ]ames Arbuthnot, merch-
ant in Edinburgh, for L. 100 Sterling ; and, as a. farther or collateral security,
for the sum in the bond, Mr Justice conveyed to Mr Arbuthnot an adjudication
against the estate of Stanhope for L. 1000.Scots prmcnpal and cons:detable by-
gone annualrents.

Some time after this. transaction, Mr Justice’s affairs bemg in disogder, he
named certain trustees, who took the management of his subjects; and, from-
these trustees, Mr Arbuthnot received payment of his debt of L. 100, contained.
in Mr Justice’s-bond.,

Mr James Arbuthnot havmg died without reconveymg the ad_]udlcatlon on.
the estate of Stanhope, to Mr Justice, an action was raised by Mr Justice against.
Robert Arbuthnot, the heir of James, concluding that the right which stood'i in,
Mr Arbuthnot’s person to that debt, should. be reduced ; and that Robert, as.
heir to James, should be obliged to denude thereof in favours of Mr J ustice, the:
debt, for security of which it was conveyed being aliunde satisfied and paid.

Before any judgment was given in. this action, both Mr Justice and Mr Ro-.
‘bert Arbuthnot died. But Elizabeth Gilmour, the widow and executrix of M-

ustice, having wakened the process,. and transferred the same against the Ho-
nourable John Arbuthaot, the heir of Robert and James Arbuthnots, the Lord -
Ordinary, before whom the action came, allowed a proof, before answer, of alt.
facts and circumstances for supporting the libel, and. afterwards pronounced.
this interlocutor: “ The Lord Ordinary having advised this process, proof ad:
duced by the pursuer, and writs produced, finds it proved, that the conveyance.-
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of the debt in questrcm, rmd drhgence thereon, agamst the estate of Stanhope;;
was only’ granted as-an additional or <collateral security, for payment of the sum :
of L.100 Stefling, and annualrents thereéf, due by the bondlibelled on, granted:
by the deceased Mr James Justice; finds it likewise proved, that the said James

Arbuthnot was thereafter assumed into the benefit of the wust-right, executed
by the said Mr James Justice, for behoof of his créditors, in. consequence of

which, he and his representatives received payment of the debt contained i in'the
said bond and, therefore, finds the Representatives of the said Mr James Justrce'

have the only good and undoubted.right.s@dhe.decreet of adjudication, deduced
for the foresaid debt upon the estate of Stanhope, and lands, and sums of money
therein contained ; ordains the defender, Mr John Arbuthnot, and his father for
his interest, to make up and establish a proper rrght thereto, -in his person ‘ay
representing the deceased Riobert and James ‘Arbuthnots; aiid habily to donvey
and make over the same to the sard Mr ]ames ]ustrce s Representanves, they al-

and reduces, decerns and dec‘lares accordrngly  And to' thrs mterlocmor the

Lord Ordmary adhered w1th the 'variation of finding, that the pursuer must ‘be-
at the expence of makmg up trtles, m the defenders person to the debt m,

questlon

‘Mr Arbuthnot Tecldimed to'the Court, 'and contended, “THat, as the proof was®
: allowed by the Lord Ordmary before answer, all ‘objections to’ the competéncy'
of a proof hy Wrtnesses, in thrs case, Wwere entire. - It was acknowledged that the
pursuer had brought prétty satrsfhctory proof that this was a*trhst ‘bat it was-

pleaded, That, in point of 1aw, a trust could not be proved by pal'ole evrdehce

the act of Parhament 1696 cap. 235. havrng alfered our former rhcnce as to
trusts, as, by that act, it is statuted and ordained, * “That no action of decIarator
of trust shall be sustamed as’ to. any deed of' trust made’ for hereafter excepa

upon a declaratron or back bond of "trust, lawfully su*bscrlbed by the ‘person al:-

leged to be the trustee, and’’ agamst whom or hig‘heirs, - or acsi‘gnees "the decla:

ator shall bé intented, or unless the sanje lre referred to the oath: of 1 party J'I{fll‘-«

plzczter And, as there was here no back- bond; or dec}aratlon of tiast subsch_
bed by ]ames Arbuthnot and as Mt ‘Arbuthnot was_fiow dead so' that a pr()of
by ‘his oath, could not be Had, therefore the actlon tnust faH : and §n suppdrt
of this plea, the ; pursuer referrcd to the dCClSlOﬂ m the casé bf Watson e“ontﬂ(
Forrester, gth’ December 1708, No' 638 p- r¢755 R RIS
An.rrwered for Mr Justice; Thereis, in this ¢se;’ sdﬁicxen*t ev:derfce to'stow

that thie debt of L. 100, contracted by Mr Justice to ]ames Arbdthnot byjhis’:

bond i in 1747, was wholly paid-up ; and likewise,: that' the assrgnarron to the
debt, on the estate of Stanhopé, in favour of" ]ames Arbuthnot was grarited ons

ly asa collateral security, for payment of said debt of L. 100, contamed in Mk
]pstrce s bond. And as'these facts are mstmcted it-would be- éonfrary to'ma- -

terial justice to deprive Mr Justice’s Representatives of this débt, upon any nice%

ty or peculiarity of the.law.. The act of parhament 1696 does not apply, as the-
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present action ought not to be considered as a-daclarater of trust, but as a decla.
rator of extingion of the debt due by Mr Justice, and. a reduction of the con.,
veyance to, Me Arhuthaot, on aceount that the, Ppurpose for Whlch it was, granﬁ*
-edt didi not now exast,: . . .

% Fuz Lowps adbered,” - . R

O Fer Elizabeth Gilmiour, dlexander Wight. * ' For John Arbuthmot; Fou Douglns,
48 . FaGlNoas poge

W75 ?ﬂl}t 31.
Cory AmsoN, Wright in Edmburgh, agama‘t EMZABETH Forpes, Relict of;'

Thomasz Alispn,; and ANNE and, MARGARKT Avssons,. his Daughters.

T}m pursucr brought a declarato; agamst the defenders, sextmg forth, that, in
the year 1752, he had cmplayed his, brother Themas to purchase a house for
hlm, and had given h;mr monpey. for, that purpose ; and ‘therefore conqludmg it
should be d,ecla,rcd 4 That, hg had the on,ly nght ta. the said tcnernent and
that the defenders should grant a valid dlSposmon thereof in his favour.”

Haymg stated a variety of circumstapces,.the pursuer made a farther offér of
msgn;qcnng the trust, by the, examination of the de‘fend,ers, and. by the testimo.
nies of Thomas Alison’s man. of business, who had written his settlemcnts, and
of his: trustees and othgrs, w,ho had, . access 1o know the natune of the transaction
betwixt him and the, pursuer , '

TrE Lox\n ‘OBDINARY, ref,'used this proof and ina reclaxmmg pemxon,

'J:he pursuer plead;d,

That this case, did. not fall within the act. 16g6 for though the truster, in a
question, with, the 'I_'rustee ‘was, on account-of the dilectus persone, and confi-
denge, mBosed, confingd to a proof, by writ or oath. only, there was. no reason to
hold “that, the, same, conﬁdence existed, and, that the. same rcstnctxon was in force
when, the question, ¢ occurred with his heir..

The statute. apphed only to persons who had. granted dlsposmons ex facie ab-
solute, wnthout takmg any back-bond or declaratlon of . trust, whereas, in the
present case, the: pursugr had, granted no disppsition, to his brother at all, but a
mandate merely to purchase for him the. house, and money to pay for it.

"The statute had not, in late practice,, been rigidly adhered to. Trusts, frau-
duleutly denied;, had, in repeated instances, been admitted to proof by witnes-
ses. Tweedie agamst William Lock, as ta the.purchase.of the lunds of Gar-
shall; Skene against Balfour Ramsay; Mazwell of Lechiebank against_ Maxwell
of Brpombrae *,

The defenders mamtamed That the proof offéred was incompetent ; ; thatit
was exclgdﬁd by the enactment 1096 c. 25 the words of which were general,

# These cages are ot reported. ~ See ArrENDix,



