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1769. February 8. Unquuart of CroMarty against Lord ELIBANK.

Mr U‘R@HART havmg resolved to sell his estate of Crormrty, advcmsed the
same i the piblic newspapers, and caused make out a rental ; but to prevent
dts*put'cs when the estate wias exposed to roup, there was inserted in the articles
of’ ‘rmrp “the fb‘lawmg clause’; « The price put upon the said lands and estate is
notunderstood to havé any referenee to the rental ; and theretore the pur-
Cﬁasersawd offerers must satisfy ‘themselves of the justness thereof, before the
Youp ; and it'is hereby exprcs;ly dec]ared that no objections against it shall be
competcdt thereafter.””

“Ar‘the roup, the estate Was purchased in name of Lord Elibank, who.after-
watds-paid up the price to abeut L. 15c0, which he refused to pay, alleging,
That the rent was not agreeable, in some particulars, to. the rental exhibited:

Mr Urquhart gave a charge for the renainder of the price, which Lord Ehbank
" sugpeaded, and iasisted fora.deduction of the price,

Fleaded for Lord Elibank; The single question is, Wwith regard ro the rele-‘
vaney: of the demand of deduotion claimed, or if such claim is precluded by:
the above.mentioned clause in the articles of roup. Such clauses are usual in:
sales, and the interpretation upon them is, to prevent sales being afterwards.
challenged upon small involuntary mistakes, or trivial imaecuracies; but never
considered to protect against a challenge, or amendment of the transaction, if
fraud should be discovered, or even a defect, which, if kaown at the time,
would have made a material diffasence in the transaction.. In a sale of lands,

~ the rental must be taken upon the word of the seller, the purchaser seldom
having it in his power to know the real state of a rentak before purchase.
Ihough in-cases ‘where there was nothing mote But mere mequahty Detween the:
price and the value of the subject sold, where there was.no imgposition.on the
part of the seller, or ignorance on the part of the purchaser, the Jaw-gave no
relief ; yeL. cas\esmay be. ﬁguied where the erroris.such:as. W-ln foundra good-
elaim, béth in' law and equity, for an abatement pro santo of the price. And,
ig- this case, the:suspender offexed to prove hip adlegations-of there being errors

in the rental to such extent as made a difference- m{th&pnce of.- 4bout L. ;gob»

S(m‘}u}g, the.balance yet-due.

Anszuered: for Mr, Usgyhast 5 The estatze‘ was- nmher e;spxosed mor purchased:
by a.r;qgalgx,burf_m the. way-of a slump bargai, whereby the pudehdses was ta-
take. the estate tqntum ¢t tale as it stood;, wishout regasd: to-a.rentaki; -IF was.ope-
tional ta-him to sel} it in. what manser ke thought proper,. either iy public

reup, oF pyjvate bargain, and: equally competent to! him:to-prescribe-the jterms -

and conditions upon which. the estate should: be exposed tov-sale; wiether by
reptaly, ot by oha,l@mga It. bas been'found- from: ;xpmmce, that: in-sales by
reqtals,. occasion has:often been taken. to; mise disputes-in: paying thé-price; om:

pretencs of shorigamings.or. exors in the: rental,, which. madel the chargas ea- |
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solve to expose his estate by the lump ; and, in that view, it was expressly con-
ditioned in the articles of sale, that the price was to have no reference to a
rental. And, as it cannot be disputed, that a proprietor may expose his estate
by the lump, without reference to a rental, so there can be no doubt of that
being the case here ; the ¢lause in the articles of roup being as clear and ex-

-plicit to that purpose as can be well conceived. If, in this case, in transcribing

the rental, any articles had been omitted, and the error not discovered till after
the sale, would the suspender have been bound to pay an excrescent price, pur-
chasing upon articles of sale, such as the present? It is thought he would not ;
and, if so, of consequence he can claim no defalcation. And that being the
case, it would be improper to involve the parties in the expence of an unne-
cessary and irrelevant proof, although the charger by no means admits the sus-
pender’s allegeances to be well founded.
« Tue Lorps found the letters orderly proceeded, with expenses.”

“For Urquhart, Lockhart and Alexander Elphinston. For Lord Elibank, Solicitor Dundas and
llay Camplbell. ~
A. E. Fol. Dic. v. 4. p 254. Fac. Col. No 84. p. 333.

SECT. IIL

Actio redbibitoria et quanti minoris—Error in substantialibus.

1757 7une 23.
MacrLeaN of Lochbuy against DoNaLD MACNEILL of Collonsay.

MacLean of Lochbuy sold the lands of Ardlussa and Knokmtavell in Argyle.
shire to Macneill of Collonsay.

At the time of the sale, it was averred by Lochbuy, and understood by Col-
lonsay, that these lands were each of them a two-merk land of old extent, so
as to entitle the holder of them to a vote in the election of a member of Parlia-
ment. This consideration was one of Collonsay’s inducements, who had no
vote in the county, for making the purchdase. The disposition, however, con-
tained no such condition. It only described each of the lands to be a two-merk
land of old extent. - - ’

It afterwards appearing, that the lands conveyed were not valued at four
merks of old extent, nor entitled to a vote in the county, Collonsay suspended,
\and'z'mi.rtcd,;ci‘ther for a resolution of the sale, or an abatement of the price.



