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177oFebruaryx ; Duke of BuccLeucn agaz'mt Thé Oﬁ'icmks 6f STATE.-

.Tux lands of Ewmdale in 1619, be'longed to Sll‘ John Kerr and were held
ward of the King. In 1620, Walter. Earl of Buccleuch madeé a purchasc of
this lordship from Sir John Kerr ; and a contract of sale was entered into, con-
taining an obligation upon Sir ]ohn to infeft the Earl 4 'me ef de’me, procura-
tory of resxgnatlon precept of sasine, &c. and ascertammg' the infeftment ‘de
me to be for payment of the yearly feu- duty -of - 166 terks, in ‘name of feu-
farm ; and of the same date with the contract”Sii John -granted ‘a feu-charter-
~ to the Earl, upon which he-was infeft. This- feu-duty" appears to have been
“merely nominal, the contract containing the followmg provisions, 1mo, That

the not payment of the feu- duty for two or'more years: -running together un--

paid, should be no cause of- -nullity or, reduction of the 'said infeftment. 2do,
Sir John became ‘bound to dispone to the Earl, &¢. all nonentry duties or other
casualties, and to re-invest the heirs and smgular successors gratis. - 3tid, Sir
John granted to the Earl a perpetual dlscharge of the sald feu-duty of 160
- merks. *
" The Earl having thus co*npleted his base nrrht he and ‘his successorsconti-"
nued to hold this lordship of E\wsdale upon the samie "titles down - ‘to - the year

1664.

In the year 1663, Countess Anne, thc hmeSS in the estate’ of Buccleuch,

was miarried to the Duke of Monmouth. - In the _procuratory of resignation i’
the contract of marriage, this lordship is included alongsc with the Test of the*
estate; and the“reon upon 3d Octobel 1664, a charter under the Great Seal,
containing & novodamus, was* expede of the: Countess’ whole estate; compre-'
hending inter-alia the Lordship of Ewisddle. This charter ‘contains no express-
change of the ‘holding of these lands from ward ‘to ‘feu; 3 but the ‘reddendo:
clause is'conceived in “the: followmg words: ¢ Reddendo pro- praedmt ‘tertis et’

¢ déminio de Ewisdale, JaCcn. &c de nobis et ‘successoribus nostris, aliisve jus™

¢ haben. pro tempoare, summrum unius centum et sexagmta mercarum monetz

K ‘Scotze, &c.”  This Eady, when Dutchess of -Buccléuch, in 1689 expede ano-
£

“ther charter of the estate upon her own resignation; in which the reddendo-

clause as to the lordship of Ewisdale was concexved in_the same Words, which -

were also used in all the subseguent ‘investitures of the estate till- 1742, ‘when'

the late Earl of Dalkeith expede a charter, wherein -the words * Alitsve Jus

- baben. pro tempore’ were omlttgd as they also were in the present Duke s spe.’

1 ce in 1451, as heir to his father.
mN:)e?:rnand th ever been. made of the above feu-ddty of 160'merks by the

d in the . property rolls in
fficers of the Crown, nor had it ever been entere

gxchequer till the years 1760, when the barons made an order that the Duke
should be charged with the said feu-dunes for 4o years back, and In time com- .

ing.
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~In this situation the Duke brought an action of declarator against the Officers 7
of State; concluding to have it found, ¢ That these lands, by their original
tenure, were holden ward of the Cra wn; that the feu-duty of 160 merks had
been engrossed for the first time by mistake in the Crown charter of the earl-
dom of Buccleuch and lordship ‘of Ewisdale, anmno 1664, and which, by the
same error, had been continued in the subsequent title-deeds, in place of the
ancient tenure by ward and relief; that in virtue of the act 20th Geo. II. he
was entitled to hold said lordship of Ewisdale .blench of the Crown ; and, at
any rate, that the said feu-duty of 160 merks was not exigible by, or payable
to, the Crown, elthet for bygones or in time coming, but did of right belong
to him the pursuer.”

The question having been reported upon informations, the radical argument
maintained upon the part of the Crown was, the plea of prescription ; seeing

- the Jordship of Ewisdale had held feu of the Crown, not for 4o years only,

but for near a century. And the Court pronounced the following inter-
locutor, which was afterwards adhered to, * Find that the pursuer is not
entitled to demand a charter from the Crown of the lordship of Ewisdalé
holding blench ; and remit to the Lord Ordinary to proceed accordingly ; and
also to hear parties farther with respect to the feu-duties of said lands ; and to
do as he shall see just.” See No 20. p. IO7II. »

The nature of the holding being thus finally settled, the right to the feu-
duties, as well for time bypast-as for time to come, came to be dxscussed When
it was '

Pleaded by the Duke of Buccleugh pursuer ; Though the holdmg was fixed
by the. positive prescription, the feu-duties stood in a very different situation.
As to them, there was no complete title in favour of the Crown ; and it was
adrr_utted there had been no possession. The argument used by the defenders,
that the Crown, as superior of these lands, must of necessary consequence be\
enlitled to the feu-duty, was erroneous; the feu-duty was by no means neces-
sarily attendant upon the feu-right, or inseparable from it ; it might, either by
the conception of the charter itself, or other relative deed, be conveyed or
made payable to any third person, or it might be discharged or renounced.
‘The connection between superior and vassal would not thereby be dissolved, as

it nevertheless stood firm guoad all the other casualties or obligations betwixt

them, although one of them was loosed. Of this, a well known instance oc-

“curred in the superiorities of church lands erected into temporal lordshxps,'

which were resumed by the Crown, reserving to the Lords of Erection, the feu-
dutics payable by the church vassals, till the same should be redeemed ; which
power of redemption was now discharged, and from -which it has héppened,
that though most of the church vassals have expede charters from the Crown
for payment of a feu-duty, yet the Lords of Erecticn _contihue to .have rtght
to, and to exact these feu-duties as formerly.
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- There being -nothing, ‘therefore, incongruons in supposing a superiority with-
out a feu-duty, payable at least to the superior,.the €rown -in the present in-

-stance never had, de jure, acquired any right ortitle to the feu-duties in ques~.
_tion: - A gross etror had been fallen into in expeding the charter in 1664, upen.

.the occasion’of -Countess Anne’s marriage with the Duke Monmouth -the lord-
ah;hp gaf Twisdale then held base,.and.in feu of Sir John Kerr.and his hexrs 5 the

 -prodyratory.in Keer's. disposition in 1620 niever had been executed ; and: there- -

jﬁorp;ghe pro¢urktory . of syesignation in the .marriage-contract in 1663 neither
.4id, wior.could give autherity for resigning this lordship into the hands of the

Grayen ; and asthe procuratory was the warrant of the charter; 50, where a

;charter went beyand its warrant, it was good for nothing.
- This. [TeasomIng .was: pecuhatly applicable to the feu-duties; no nght what-

ever could be given to them ; they were the property -either of Sir John Kerr

.and his heirs; or of those:in-Sir John’s right ; -and as they had from the first
been discharged and non-existing, they never could be acquired by the Crowm.

‘Niether in fact had:they been acquired by the Grown in the charter 1664, found-
.ed-on-as the ‘title ; for in the reddendo clause they were made payable aliisve

fus habentibus ;. -which plainly- 1mported some other party as ‘having nght there-

to, Wiz, Sir -John Kerr and those in his right, and not the: Crown 3 as in the:
wevent. that the crown:had the right, -the obligation would have beeﬂ simple and:

-absolute:

", As the mtIP the €rown fmmded on ‘had"therefore been. erroneeusly obtained,. )
.and :was even from: the first:inadequate; :s0 the pursuer’s and-his predecessors

etaxmnenc and 'possessign of these feu-dutjes, had been- acqu:esced in for near

~-a century. There never had been any pessession of these. (duties by the Crown,.

they had net even been noticed as part of the Crown revenue ; there was there-

fore no foundation for the dectrine of prescmpuon, and as -the error had at.

length been aiscovered; there was no reason why i shouﬂ not now be rectxﬁed
-and justice done:

The Officers of State, on.the part of the Crown pleaded “Fhat on the same
_principle the Court had pronounced the judgment as 10 the nature of the hold- -
ing, must the pursuer be-liable in payment of -the-feu-duty stipulated in the -
charter to the Crown, the uncontroverted superior of the lands. ‘The doctrine -
-of prescription was equally applicable to both rights.. The feu-duty was an:
-essential requisite. in a feu-holding ; it could not exist without™it, as the very
xrelation of a superior and vassal supposed the existence of reddendo payable-
by the one to the other. Were-it otherwise; the ¢state in the present. instance-

‘would stand upon the extraordinary and anomalous footing. of there ‘being -a

. feu-holding, a feudal superior, and a feudal vassal, but not-the vestage .of a:

reddendo payable by the one to the other. - The case of church lands, or such
other cases where the superior, eithér‘ by enactment of law; or particular agree-

;ment, had assigned away his right: to.the feu-duty, did not apply ;. for in these.
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No:56. - cases, the radical rxght to the feu-duty, however q’uahﬁed was st111 truly -and
- properly vested in the superior.

A charter granted by a superior,”and accepted of by the vassal, mlght very
. properly be considered as a mutual contract, binding at least upon the contract-
_ing parties and their representatives ; and though it should appear that no pro-
« per titles had been made up, neither the one nor the other would.be allowed to
. contravene- their own act and deed. Though there had been some irregularity
. therefore in granting the charter in 1664, yet as the- vassal had " then accepted
- of it; it-was incompetent, -especially post tantum temporis, to stir this objection.
.This was agreeable to the doctrine of the positive -prescription introduced by
statate 1617, which, for quieting possession, presumed, that the charter upon
_which the possession was commenced had been expede upon proper warrants,
- and in consequence of titles properly established.

*'The: blunder said-to have been fallen into in expeding the charter 1664, was
_not really -such as it had been represented. In order to have completed Coun-
_tes$ Anné’s right to this lordshlp, and to have rendered her the immediate vas-

. sal of the crown holding feu, in the strict feudal form, 2 multxphmty of legal
operations were necessarys There must have been charges to enter against the
heirs of Sir John Kerr, and an adjudication in implement of the contract 1620;

a Crown charter and mfeftm_ent up>n adjudication; a new resignation by
_Countess Anne to entitle the Crown t> change the holding ; a charter and in-
-feftment making that change; a special service and infeftment to carry the
_subaltern feu-holding; and, lastly, a resignation ad remanentiam to extinguish
that base right. To avoid the perplexity of these operations, it might very .

b _.natur'ally have occurred, that there could be no impropriety in allowing the
Countess to resign this lordship with the rest of the estate, and thereon to ex-
-pede a charter, making the reddendo to bé the former feu-duty of 160 merks;
which charter, conta‘inmg a novodamus, and passing on a signmanual, was in
every respect effectual as an original grant, and a valid alteration of the hold-
.ing from ward to feu.

The interpretation given to the words in the reddendo, “ aliisve jus habenti-
_bus pro tempore,” as applicable to Sir John Kerr, &c. was unnatural and un-
_authorised. If that interpretation was admitted, there would -have been a
Feddendo payable to a person nowise connected with the superior, and claiming
.under a title perfectly distinct, which was repugnant to the nature of a feudal

_ycontract. The true and natural import was, that the feu-duty was payable to
the king, or to such other persons as should afterwards acquire right from the
.Crown by assignation or otherwise; and in a variety of charters which con.
«tained these words, it was unquestioned that the radical right vested in the su-
perior, though the particular profits, on account of being divised either by
grant or operation of law, ‘might not accrue.

The title in favour of the Crown therefore being complete, the possession was.
equally strong and established ; for though the Crown had not uplifted the feu.
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r,dutxcs, it had acted as superwr in renovatlon of the ‘vwnom mestxtures that
‘bave taken place since the 1664 ; each of which was an act of poss*essmfx and
'rendcre&“t’he plea of prescription in favour of the ‘Crown’ as ‘strong -as if fhe
practlce had been regularly to uphft the feu-duties. B

The Court pranounced different Judgments ; the terms of which. suﬁicxently\ .

L mdxcate the grounds of the Judges’ opinions.

Upon adnsmg the informations, the Lorps “ find, That ’tbe purs'uer is lia- '
.‘bIe in" payment to the Crown, superior’ of the lordship of Ewrsdale of 160

N merks Scots yearly, as the feu duty thereof ‘as to'time ‘to come ; and ‘that he
;s bo\md to account in Exchequer for the same ; and assmlzxe the “Officers. of
_Btate from the éonclusmns ef the pursuer’s s declarator as to bygones ‘of ‘the said

" ,}'cn-duty"’

~Upon adnsmg a petition for the Duke of Buccleugh with answers for the

Dfﬁcers "of State, thc followmg mterlocutor by a majonty of seven to five, was
pnonounceda.

L eIt respect it eppears, that the barony of wasdale dad ongmally hold feu
of Sir John Kerr for payment of the same feu-duty “of 160 merks, which is =

exp:essed in the charter 1664, granted by the Crown ; and that in the redden-
_go of pid charter, the feu-duty is made payable to the Crown aliisve jus ha-
J)entxbus whlch supposed that the nght théreof might be'in _another ;. and in
respect that. .the Crown has never been i in possession “of said feu-duty, neither
- was.it. entered in any of the Crown s rentals but: that the same was for ever

discharged by Sir John Kerr in the year 1621 ; therefore stistain the said dis-

' tharge as suﬁcmnt to free the petxtxoner fmm payment of the feu-dutles claxm-
e¢ both in time past : and in'time to coime.’

_ But upon adwsmg a reclaxmmg petition for the officers of s’ta‘te W1th answers’ -
: fot thé Duke, they retarned to the mterlocutor of 1st Aﬁgust 1769 3. and found,
_d That the yearly feu-duty of 160 merks Scots in the investiture of the Iord~ ,

ﬁhlp of EWlsdale, is exigible by the-Crown, both with regard to bygones for 40
years, gnd 1 time to .come ; and that the resptmdent is bound to accourt “in
Exch;quet for t.he same.” - This guagment was camed only by the Presxdents
castmg vote.. And upon advising a reclaxmmg petmon and answers the Couit,
on the 8th June thereafter, adhered. : e

a B ‘Lord: Ordmaty, ,duclrmlecl -
“For the Duke of Buéeleugh, A.'Lochhart, . Dalrymple, & Ilay Gum;&:ll
For. Oﬁicers of State, Lord .ddwat: Montgomery, Sol. H. Dundasy & R. Blair.
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