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IN the year r685, Sir W}lham Bruee exccuted an: entaxl qf thc estate of "'gfell::xlf;f;;e;.\

Kinross in favour of himself and his heirs-male; whom. failing, in favour of  simple, upon
a precept o

“anather. series of heirs mentxoned Upon this deed a charter was expede, m- élare.constat,

faftmm;» followed; and the tailzio-was recorded in the proper register. - - . :fof‘l‘t;’:g" ;
. Sir William likewise, in virtue of a charter from St Leonsrd’s Col‘lege in St, lands con-.

‘tained in 2

Aadm dated in 1682, stood 1nf§ft in the barony of Kli‘kness and Inch of St deed of en-

Sylvanus in Lochlever ; the mtesmures of whrxch were- dcwsed to him and hls - tail, with pos-

session main-

huxais«aad*asstgmbs whatsoever, and- not included in hjs entaﬂ. - : fail:icdfgf said ~
‘Int the-year 3687, Sir Williamy in hjs son’s contract of marriage, dlsponed 0 years, but -
htm thie- barony of Kintose; and-in seme margmal notes, he also disponed the Which gwead

. .the property .-

‘bavonry of Kiirkness' and St Seef’s Inch. in Lochleven. - Sir Johnj the disponee, “theroof hed N
was imifmédintely irifeft base upba-the precept contained in the conbract: . iy acquired
-. Sir Vﬁﬁrﬁm died in 1709, his son Sir John in 1711, when Anne Bruce suc- :‘g;"t‘lgfffz'

 céedéd Ker brefher, #nd made up proper. titles to Kinross, but none to Kirk-" - the right of
ness and St Serf’s-Inel. In- X715, she was succeeded by her cldest son Sir  foead sutk
~ Thomas Btuce, .who made up his titles to the baromy of Kinross upon theé tail- cient by pre.
| 2ie and marriage eontract; bt to. the lands of Kirkness and St Serf’s Fnch, he work off the
* made- wp hib titles in foo-sintple,” having obtained from St Salvador’s Gollege, oy ™
_the s‘aperms; o precept of clare constas, as nearest heir to his- grand»father Su' ;‘]’g htc; ::;u .
- William. T virtae thercof m the year 1721, he was infeft 3 5 and ‘upon hxs ‘both bo sa-
death, his brothet Sir John hawing made- up his titles in the same mode, i g;;;,‘;’,‘:,’, ad
1745 wad #ifeft,’ and continued to possess till 1766 ; when the pursuer njade feesimples -
~up her. bﬁieb ta the Sald lands also upon a @recept of clare constat, as hexr to her o
fatlier. :
Tbeddﬁ'i)éet havmg succeeded: s heir of entaxl to the barony of Kinross,
chauengad - the puarsuer’s nght to -the lands ef Klrkness and St Serf’s Inch;
upom which she brought an acthn, fot/ha’vmg 1t declared that she had the un- -
- -deubted- right: thereto..  The' defénder founded upon ‘the contract of mamage
i 1687 5. by wlxcb he-alleged, that these Iands were settled upon the same se-
 ries of heirs, and- under the same hxmtatmns with the barony of Kmross To
L w:hxch the pﬁrsuer answered, 1mo; That these su’bJecf,s were not contamcd‘m
- \thé bmfy of the contract, but in. marg,mal notes ad_]ected ex ‘post- facta not pro- -
bative or authcnticated in terms of the act 1681 ; 2do, That Sir Thomas- Bruce
havmg, in 1721, made up his tltles thereto in fee-sampfe, and he and his son .
v hwmg possessed- the same for upwards of forty years, the put‘suer s nght as heir
" line was-seeured by the positive prescription. R
Fhe defonder having. condescended upon Certain - facts and deeds whxch»
- temled to show that these margmal notes- had becn truly added and subscnbed -
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by Sit’ leham Bruce had. been homologate’d by him as good and eﬁ'ectual
and that it-had been the understandmg of all parties, that these lands of Kirk-
ness and St Serf’s Inch were included iri the contract, and settled upon the

- same series of ‘heirs with the rest of the estate, the legal argument mamtamed

by ‘both parties came to be directed-solely to the point of prescription.

‘The pursuer pleaded
" 1mo, In order to COmplete a rlght by prescription, it was only mrecessary that‘-

the party possessed in-the character of proprietor for the period required, and
that there was in his person a proper tltIe of property, bearing a date anterior
‘to the commencement of the-forty years. Both these requisites occurred in the

present instance. Sir Thomas Bruce was infeft as- absolute- proprietor of the-

- lands'in virtue of the precept of clare constat ; and as he and his suceessor had:
vpos,sessed them absolutely for forty yeass without acknowledging the right of
,any vassal, the full property was thereby vested in their persons; and the do-

minum.utile, which had remained in hereditate jacente of the pursuer’s grand-
uncle Sir John, thereby eﬁ'ecmally extinguished . and consohdated with the )

perlorlty o ‘ '
The objection, that When Sir Thomas Bruce- made up hls titles to the lands

“in dispute, he ‘carried no more than the right of supenorlty,,so that his posses-

sion of the dominium utile, which remained in hereditate jacente of Sir John, must
be attributed-to his right of apparency alone, left entirely out of view the le-
gal effect of prescription: Though Sir Thomas’s-infefiment did originally carry -
no rmore than the right of superiority, yet as that infeftment was ex facie an
absolute good, rlght to the lands, without distinction of property or supenonty,
the possession that had-followed was sufficient to make out the right. ~ An in-
feftment indeed in the property; with any length of possesswn ‘would be insuf-

" ficient, the title: being not- broad enough to comprehend the superiority ; but

as an infeftment in the superlorlty was, on the other hand, sufficiently broad to -
earry the whole Iands, so possession of the dominium utile, conjoined therewith,

 was all that was required to establish a right by prescrlptlon to the whole.

2do; It was of no moment though the possession of Sir John and his brother
had originally commenced upon apparency ; and that this, and not their infefts
ment in the superiority, ‘was the only good title they had to possess the domi- -

" nium uile.. Though Sir Thomas and his brother' had not been apparent heirs

in this property, yet the possession they had attained in virtue of their infeft-
ments would have established th¢ prescriptive right ; and if that would have.
been the case had they been mere strangers, with more reason must it do so

~when they were Japparent heirs in the subject.

Whenever a person had various titles to a subject he was presumed to pos- '

sess upon all, and was entitled to ascribe his possessién to that which was most -
. beneficial. When title and possession concurred, it was of no moment in what

manner possession had been first acquired ; after the course of prescription was
run, there was no room for arguing in virtue of what title the possession had
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been obtained'; for, if there was a habile title, and possession of the . subject
had actually followed, it was all that was required. This was laid down- by

‘Bankton, B. 2. T. 12. par. 49. and according to the judgment of the House of

Lords, in the case of Campbell of Ottar, it had been found, that the possession
of the person who claimed and made out the prescriptive right was good,
though ascribed to the title of another. See TaiLzik.

3tio, The argument, that, as Sir Thomas and Sir John had a nght to the
lands, both in.consequence of the marriage-contract, and as heirs of line under
the former investiture, and as no person could prescribe against himself, so ‘pre-
scription could not begin to run while they lived, admitted of very easy solu-

‘tion. Had these persons been unlimited fiars under both titles, there might-
not have been termini habiles for prescription ; but when, -by one of the titles,
they were laid under fetters and limitations, -there -was. clearly room for pre-
scribing upen. the other..  There was a positive adjectio. dominii ; and the ac-
quirer, instead of prescribing against himself, was establishing a right to him--

self, and his heirs of line, against the heirs of entail the creditors imposed upon
him by the tailzie. .
4to, The principle - maintained, that, as both titles veﬁted in the person of Sir

John and his brother, the remoter heirs of entail were, consequently, non valen-

tes dgere while they lived, did not apply to. the present question. Where a
person was unlimited fiar of an estate, the remoter heirs were creditors to him
in nothing, and had, of course, no. title to pursue under the settlement ; but
where the heir in possession was laid under fetters, all the.substitutes were cre-
ditors under the.settlements, and action'Jay at -their instance for 1mplement,
According to the.defender’s supposition, therefore, that the lands in question
fell under the tailzie, action was competent at-the instance of all, or any of the
substitutes, against Sir John and his brother, to complete the investitures in-
their persons, in terms of that deed ;.which would lave effectnally prevented
them from acquiring, by prescription, an unlimited right to the estate. The
most remote heirs of entail were at.all times, therefore, valentes agere ; and this
afforded a sufficient answer to the decisions founded on, of the Earl of Dun-

donald in 1726, No 3. p. 1262.; and Smith contra Gray in 1755, No 8g.

‘p. 10803. ; as the heir in possession was not, in these cases, laid under any li-
mitations ; but being absolute proprietor of the estate, could acquire nothing
by prescription.
 The defender pleaded ; '

1mo, By Sir John’s base infeftment in the lands of Kirkness and St Serf’s’

Inch, no more remained w.th Sir William than the bare superiority. <This wag -

in hareditate jacente of him at his death in 170y, and remained so till taken up”
by his grandson, Sir Thomas, in 1721, upon the precept of clare constut from.
St Leonard’s College. But, as "the fee or dominium utile of these lands had been

established in the person of John, by his infeftment upon the precept in the -

marriage-contract, it remained in his Aereditas jacens; and the succeeding
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heirs, viz. Anne Bruce his sister, Sir Thoras her son, and the Tast Sir John,

possessed the same upon their apparency. Such being the state of the case,

the legal question came to be, Whether Sir Thomas’s and the last Sn‘ Jchn s
possessmn was to be ascnbed to the title to the dominium wtile, which gave 4
- just and legal right to the rents, or to the title to the superiority, which gave

no such right ? The solution of this question -did not appear fo admit of any

difficulty, as it was-a fixed rule in law, that possession: must always be ascrib- -

ed to that right which was the preferable utle upon which it eould be madin-

st

The quesﬁon of prcscnptlon might have merjted d dxﬁ'efent cottstruction, if

;t‘he safne persons who obtained the precepts of elare, as Reirs to Sir William in
-thesuperiority, Had net, at the same time, beéen apparent heirs in the proper-

ty. ‘Fheir potsession, in that case, could have been. ascribed orily to their
right to the superiority ; but where both titles and rights were thus ufited #nd
wested in one and the same person, the possession could be ascribed only to tHe
preferable right, viz. the right of appareney to the prepeptiy,/whxch was theé

~true legal title of possession. In this view, there were nofermini lubilés for the

positive prescnptxen ; every idea of prescription tiecessarily supposed two- per-

.sons to be parties thereto, and two independent separate righits 5 thie one to be
- acquired, the other to-be lost.  But this could nét hold iri thie present instance ;
Both titles coincided in the same person ; and the ome could not be set up to
“establish a prescriptive right against the other.. The' infeftments also; upon the'
.precepts of clare constat, in the right of superiority, could ot be used to invert
. the possess;on previously obtained, and so leng ‘contituéd; upon the title of
appareticy : And hence neither Sir Thomas, nor the late Sir Jolis, could, in

virtue of these precepts and infeftments, be deemed to' Have acquired a right
by the positive prescription against themselves; or these who; in- progieds of

‘,tlme, were to tdke the fee of these lands as their lteirs of provxsren.

2do, Tt was an established principle in Iaw, that, eontra non valentent dgere
non currit prescriptio. It was necessarily supposed, that there must be some

.person having bothtitle and interest to interrupt ;-and so long, therefore, as

the party interested ‘was disabled, his right could not be hurt. But when a
party in possession was vested with both titles, viz. as heir of line and of ; pro=
vision, the remoter heirs of provision were non valentes agere in' the strictest

sense ; they had neither title nor interest to remove the heir in possession; or
0. compel him to say upon what title he possessed.- If he had a 'double title,

he would ascribe his'possession to both or either ; and when ‘these came fo se-
parate, the heir in the one would not be permxtte& to plead the positive pre-

seription in bar, and to ascribe the possession held under Both, to' the one title

ifi preference to the other; 26th January 1726, Marquis of " Clydesdale contra
Earl of Dundonald, No 3. p. 1262 3 3oth June 1752 Smith contra Gray,
No 85. p. 19803 -
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]."n the circumstances of tbls case accordmgly, there. was nothmg the rem\)ter
* heirs of promxm muld “hive done to interrupt the prescription ;. meither. Sir
Thomas, nor the last Sir John, had done any thing which could be the subject
of challenge-at the instahiee of these remoter Heirs ; 5-the obtaxmng of thie pre-
~cept of dan’ eommt in. 17Q~l Was & Tecessary measure.to vest in - Sir Thomas
‘the superiority, previous ¥ his making up titles as heir of prowsmn in the pro-
perty ; and. as he was enmled to the possession of thé property tnder is right
of. apﬁﬁven‘cjr asheirto hisrcle Sir John, the remoter heirs-could not, by an”
aotion] have compeﬂed him 4o eompﬂetc his titles thereto sooner than he shquld-
think. proper, - Remotc*hexrs#mére not required to bring actions. from which no -
‘immediate beriefit could arise, *mereiy to.serve as- mtcrm;)tlons 5 28th Fcbruary
1666, Earl of Lauderdale contra, Viscount of Oxenford, &c.. infra, k. 1.
“Thésé was 10- gmund, if fht‘p‘resem case, upon Wthh an action could have:
beeri: %roﬂgm 50 that as; " duting the ixves of the last Sif Thomas and Sir John;,
the remote heir. was non 'vaimragere cam @fé’ctu he cogld. not,’ upen the. doc--
trme of prescription, be ‘cut out from the right which had now- accrued:-

It was observed uponi the: Bench, That, in the positive prescription; mo. en-~ \
qm{y» mto the:inftium possessionis Wwas necessary. Though one had entered as:
‘artonett, and had’ aftcrwards*acquned the property: a non domino, yet prescrip--
tion would run and: establish the right. 1In’the present’ case; there were. two -
“titles i the.same persony the one limited, the other not.. The parties were,".
“im these mrcumstances "entitled to ascribe their possessron to, and to plea& up- -
oﬂ, the. uﬁlimx’ce& title ; “their eredxtors would ‘have been authonsed 10 garry. off -
the lands, ‘as an unlimijtéd fee; by adjudication ; and; upon ;be same prmcnple

g must they, asa fee- simple, descend to the heir. of line:”

" The followmg judgment was pronouné*ed (6th. December 1770) « Upon -
,report of Lord Kames, and- ‘having advised informations and memorials kinc in- -
-de, the Loxos ﬁnd that the defender has condescended on 3cts of homeloga-
tion, saﬁialent to remove the ob_]ecnon, that the margmal netes'in the mairiage-

céntracet, 1687, were.not tested, in terms of  the act 1681 5 by but, in tespect of -
“the, mfeﬁment in the person of Sir 'Thomas Bruce.on the precept of clgre 1 y2I,.
“and of the mfeftment in the personof Sir John, on the precept of clare 1940, .

and of their possessmn of the island of St Servanus' “upon  said infeftments. for-
meore than' 40 years, find, that the pursuer; as hexr ‘of er John has right to :
smd 1sland in virtue' of the posmve prescnptlon

Lbrd Qrdmary, Kame.f Far Miss Bruce, $o/. H Bﬂﬂdm, Macguem, Sivinton.
For Bruqe Carstalrs, Loc.ébarf, Rae... C‘ierlé K:rlpamcé :
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*.% This case. was appealed —-The Ho.uce of Lords AORDERED and ADJUDGED -

" that the mteﬂocutor complamed of to be aﬂirm‘ed
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