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Tue Loros repelled the nullity objected against the mhxbmon that the exe-
cutlon doth not bear 2 copy

Here it was observed by some of the Lords, That there was a speciality be-
twixt the decision 1671, and this case ; because the former bears, that the mes-
senger executed conform te the command of the letters, and these bore a war-
rant to mh1b1t lawfully Besides, that to sustain such an CXCCllthI], would not
only make a messenger judge of what is law ; but also would prove a tempta-
tion to perjury, and unsecure purchasers who acqmred by advice of laWyers.
upon the faith that an execution not bearing dehvery of a copy, was null.

1709, Newvember 30.—Upon advising a reclaiming bill and anwers, the Lorps
ordered tlne reglsters to be searched, to know if constant and uniform execu-
tions of inhibitions do bear dehvery of a copy to the party though personally
,apprehended And, 3otb _7une 1710, it being reported That about the time
of executmg the pursuer’s 1nh1b1t10n, many inhibitions ‘are found to have been
executed in the same terms the Lorps adhered to their former interlocutor
sustaining the inhibition, and decemed in the reductlon thereupon '
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1771, january 25. ALEXANDER ,GILLIEs agaimt Apam MURRAY. 2
s ')
GivLuigs being creditor to ]ames Braid; raised an action against- him before the
FSherlﬁ' of Edmburgh proposmg to use inhibition on the dependence. A sum-
mons was accordlngly given to an officer to be executed as on the 3d of July
1769 ; but the execution returned, instead of the 3d, was dated the sth July.
The dlllgence, however, was followed out, a bill for letters of inhibition was
Presented and alonget thercw1th the summons and execution were produced ;
letters of inhibition - were 1ssued and on the- 3d were executed against Brald
and pubhshed and on the 4th of July the mhlbmon and execution were re-
‘-corded X
Upon the dxhgence detaxled the pursuer brought a reduction ex - capzte inbi-
bztzom: of a sale by Braid of his property to.Murray the defender, also conclud-
ed upon the 3d of July 1769. To this it was. objested, ‘That the dependence of
the decreet could not be the warrant for the inhibition, for. that bore date the
'3d, whereas the citation ex facie of the execution was dated the 5th; and the
- LorD ORDINARY * sustained the defence, and assoilzied.”  The pursuer repre-
sented and offered to prove, by the officer who gave the citation, by the writer
employed and by the clerk to the bills, that although the execution of cita-
tion bore date the 5th, all these things had been acted and done ypon the 3d
of July 1769, the insertion of the sth being merely a mistake of the messen-
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ger. The Lord Ordinary allowed the persons suggested to be examined, and
their depositions to lie in retentis ; and appointed informations to report to the
Court,

Pleaded for the pursuer :

The proceedings founded on being a formal and regular diligence issuing
from the Court, must have full effect given them, unless taken out of the way

by a reduction and improbation. The date in the execution was merely a mis-

take; and that the summons had been actually executed on the 3d was evident
from the letters of inhibition, which assigned as the cause of granting, ¢ That
¢ the Lords have seen the dependence above mentioned ;’ and it would be prov-
ed by the clerk to the bills, that the execution, &c. were then produced.
Braid the common debtor had judicially declared he had sold the subject to the
defender the very same night he was summoned in the present action ; so that,
upon the whole, there was sufficient evidence that the dependence was really
created upon. the 3d, as the inhibition bore. It would farther be proved that
the summons was truly executed upon the 3d of July. Parole evidence was
competent to- instruct the real date of writings ; and such hiad ‘been the practice
of the Court in repeated instances. Stair, 21st June 1665, Brodie contra Lord
Fairnie, voce Proor; 2g9th June 1665, Thornton comira Milne, IsipEM ; 23d
February 1667, Lord May contra Ross, IBIDEM..

Pleaded for the defender :

Though a bill, being a judicial act, passed of course, it was still competent to-
any party having an interest, to object'when it appeared in judgement against:
him ; and-as the bill for inhibition, in the present. instance, bore date two days
prior to that of the execution of citation, upon which it. was said to proceed,
it must, with all that had followed, be null and void.. All these proceedings
rested upon.the execution said to be erroneous; which must either . stand or fall
in its present form, and.could not be altered to the defender’s prejudice, either
by the.declaration of the common debtor, or by parole testimony. The decla-
ration of the common .debtor, however it might bind. himself, could not hurt
the interest of the defender, or any third party. Stair, 28th July 1671, Keith,
No 143. p. 3786. And though the pursuer might,.if he thought proper, at-
tempt to improve the execution ; yet if it was to. be supported, it must stand as
it.-was. It was-a public act, like-the proceedings of a judge, which could only
be proved by the minutes and interlocutor, or other instruments extended - at
the time.. Lord Bankten, v. 2. p. §05.. 25tk June 1714, Haswel comtra the

- Magistrates of Jedburgh, woce Proor. Dirleton, No 102, Duke and Dutchess

of Monmouth contra Scot of Clerkington, Isipem. -

It was farther objected to this inhibition, that the execution at the market-
cross did not bear the particular solemnities of ¢ three several oyesses and public
* reading,” though omitting any one of them was fatal to the inhibition, Stair,
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11th July 1676, Stevenson contra Innes, No 145. p. 3788. “Stair, 1gth Novem-
ber 1680, Hay conrra Lady. Ballegerno, No 146. p. 3790.

To which it was answered, That as the execution in question bore every
thing to be lawfully done according to the will of the letters, it was fulfilling
the intention of the law to all rational intents and purposes. The judgements
cited were exceedingly rigorous and critical, and in many instances, executions,
though neglecting to set torth similar minutiz, had been sustained.

It was observed on the Bench, That it would be dangerous to supply the-de-
fects of legal executions by parole evidence ; that a-defect in the execution of
an inhibition could not be supplied ; and it was the same thing when the objec-
tion lay to the execution of the dependence, upon which the inhibition was .-
raised. The proof offered was at any rate insufficient ; for the oath of the clerk .
to the bills would not be enough, unless he could swear to the very.summons ;
which would put toe much in his power. Their Lordships were equally clear
as to the second objection.

They therefore ¢ sustained both objections to -the inhibition,. and assoilzied
the defender from the reduction.’ See Proor. '

No 150,

_ Lord Ordinary, Barjarg. ' For Gillics, Sol. H, Dundas, Croshies .
Clerk, Camphell.- : For Murray, B. Hepburn.
R. H.. Fac. Gol. No y0. p. 20%..
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1782, anuary 24:  Ranking of the CrEDITORS Of JARVIESTON. .

In this ranking, an inhibition was found null, because the execution did not: Ny 151e.

bear the three oyesses, nor the open proclaiming or reading the letters..

Lord Ordinary, Brasfield. For the Inhibiting Creditor, Culln, Ross.
For the other Creditors, Maclaurin, Henry Erskine. Clerk, Menzics.'

G Fol. Dic. v. 3. p. 189. Fac. Gol. No 24. p, 45;:.



