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No 44.
In the elec-
tion of a paro~
chial school.
master, heri-
tors, who by
their title-
deeds ate
liable in pay-
ment of cess
and parish
‘burdens, have
a title to vote,
whether their
lands stand
separately va-
lucd on the
cess roll or
not. The
liferenter has
the right of
voting in pre-
ference to the
fiar.
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Thereafter, the Lorps havipg considerad -the proof, rapelled the reasons of
r;ductmn ang, gssoilzied. the defendsss. Upon a petition, they altered their
;gtcrlocu,tor, -and reponed the pursuer to. hzs affice, But this judgment was ves
vcrscd in the House of Lords. : :

Act. Groshie,
G. F.
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Alt. FHay Gampﬁzll. i Reporter, Pig/buf.
Fol. Dic. v. 4 p196 “Fac. Col. No. 97. p. 351

1

WaDDEL against INcLis.

Fouxp, That the, PIlllle_al Clerk of t})e B)lls has pOWer tg. grant a Qgpu;atm
to continue durmg the life of the depute, and that he has oo right to %\_w;sa
the office by himself, independent of a depu;@ .

Sk Thns Gase \lS mentioned in another, da};cd ;Gth Feh;uary 1751, Ingl,ls
L agamst Anstruther, vogE VVARRA\TDI(:E, oo )

AR
1771, ' 7u7y 18, W}LLIAM Tosuack a&am.ft ALEXAW Smy

“In the electlon of an assistant schoolmaster fbr tb@ th of st Cut hb ,
two qucst;ons occurrcd as to the nght of Votm Thg pursugy mmu gu(;,
that all the heritors. whatsoever who were hable n Qa)‘ml?m of o, giaimﬁ
burdens, had a nght The defender on the qther hand, mamtamedqthap?:‘i

right was' competent qnlg to such hentors as were. sgpara(gl’y valyed on. the cess,

roll.  The pursuer alsq maintained, that the Ti fe
¢ liferepter ‘whilst. the
firmed 'that the fiar, had the prPferab}e rlght of VOt;ng; s the defend@\l‘ af-

‘ThHE LORD ORDINARY pronounced an mterla(.ut

aor, findi “ Th t
ritor or proprietor of lands’ or houses in the Pa;:xsh of We::;g Kuk :vhzvell;y ?f‘
title-deeds, is liable in the ‘payment of cess and paush burdens, has a tntli tﬁ

~ vote'in the election of ‘a schoolmaster of said parish, whether such heritor’s

lands stand-separately valued in the cess- rolI ar not ; also finds, that in the case
of liferenter and fiar, the liferenter has a rL&ht ta vole, and not the ﬁar ? :

‘Ina reclalmmg petinon Smart, the defender, pleadgd

: The present’ quesuon fell to be decided by the terms.and. meaning of th
1696, ’c.'26. for setling of schools. By the first clause of that statit € act
enscted, that 2 scheolmaster shall be appointed by the advice of th:’hlt tore
and minister of the parish ; thereafter it was declared, that the heritars :}:;t\i){g

‘meet and modify a salary, and that they shall stent and lay on the same con

form to evexy heritor’s valued’rent. By constdermg the context,. the heritars,

mentioned 1’ the first and last clauses of the statute, must be mdmd,gql ¥ the

same; and as ‘the act expressly prowded that the salary was to be PTQPOI‘;!QI}Qd
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conforak to-the valuwed rent; kwhichcoould mot Be knowh orasmatiiged Bay from™

being irated g the cdsssbuokp; 3 waxobvious, thatiby thd term Hetivows, thrim@bé
out the whole of the sbatute, was meant these tnly who were 40 rated.

~This constriction was samctioned, by. iconsidering that, according te the std-
tute, the heritor, standing valued in the.cess-books, was the only person who
couhl be assessed; or from whom' the schioolmiaster could idemand paynient of
his salary. I aliénatronsdd been made;: or $ub-infeudations. granted, an. ap-
plication miight be made tolhave the camalo valuatien divided by tire:Commis~
signers of Supply ; but till this was dotie, the schoolmbster tooked only to the
cusairod). - It was in strdt conférmity alsooto just: principles, that those whé
bord the barden should enjoy the ‘privilégé of election ; mor could the purchas-
er .complbih of being ichased:a vote, whe haﬂ it im: hrs power to appiy for a
divisioh. wimndver he thoelibn peopet.

- By $Sevdral other statdves; ma:epewem of t:he act b&g6 a vahwd fent ‘Was
supposed and: réquired agiz ecessury qudlification in heritors to edably them:to:

voib i fiarothial queéstions. . " Sudii was the enactment o :thd statme ryoy)c. 9.

by which it was declared, that the disjoining of parishes, and erecting df:new.

kirkss, ishoadid always be. wiihe tire- contsentof thd: hﬂnﬁors, of three parw afxfour

at least ofl,the- valumtion of thé* pmsh. cr
" Ehe pursuer asswered 5 T e

- ‘Initiig ordinary mptaﬁm und langﬂage df‘ the lw, dn hsefir@t wis d?eﬁﬁsdf
wbe?dtmiwho had herdage inehe pgarish 4 it did ot sHIfy Whadier thiv hérid
vage way'goeat of stsall ; he Wk qill an ‘Tetitoe 1 the tere aFd: sérisé of the
~ statute, and entitled to vote accordingly. This right was indeed’ foinded -ox
the obvious principle, that whoever had an interest int & parish had 4. gighi.'to
vote a-all matters relative thereto; and as this. wab an iherent right it every
heritexijiicvious to passing; the statute founded ofi; Re:was not to bie deprivdd of
it By words:of  doubtfal mcanmg, Aor vyérer ambxgmms dxfntessmns td: ba itom
strued to his prejudice... 5l

.- Rrentous to the stamme 1{695; mem} enacbme’uts had beem mhade . relmvé‘ to
{he sebﬂemﬂm of schools. . By aect of Privy Gouncil, roth December 16u6
” the: fsrovkionris were the ‘persons mentioned. as intetesed By starute:16z9
c. 5. the consent of the heritors, and most past of ther: pavishiondss, was whens
tioned.as mquwte. By the statute 1646, ¢.. r7. heritors were specified, and the
same term was repeated in the 16g6. Noné of these statutes could be con-
strued-asidepiving the héritor of his natural inherent right; nor was it any
more qualified by or made to depend uFon the circumstance of valued rent in
the last enactment than in any of the former, when no such thing as valued

rent existed. . . .. 1 o T
“The word heritors, in Lhe act 1696 was used in the same sense in the statute

690; ¢: 13. for temsoriy the: gridvanee of. patiofidge. 'The tetnr satuddient

| thare,alsd oceuircd, @3 ascertaining the pRopoHio. dacly Hevitdr should pay ot
72 R2 . I



13136 PUBLIC OFFICER.

No 44+ the right of patronage. Under this act, accordingly, feuars and other heritors
had at all times been admiited to vote in the calling and choosing of their mi-
~  nisters, whether they had separate valuations or not ; and though theicobjection
of not being valued in the cess-books had been frequently stated; it never had
been allowed by the ecclesiastical courts. :

The proposition, that those only who paid the salary should have a vote in
the election, was not authorised by the statute, which.gave the right generally.
to the heritors without distinction. , Still less was there any ground ‘to main- :
tain, that being entered in the cess rolls was a necessary qualification. All
that was provided was, that an heritor, before he could be’ subjected to pay-
ment of schoolmaster’s salary, should have. a valued rent ; but if this valued
rent appeared from his title deeds or otherwise, and if the statute did’ not ex-
pressly enact that it should appear from the. cess-rolls only, declaring also. the
right of voting to depend on that alone, no: reason could be assigned why the
heritor should be deprived of a natural and acknowledged privitege.

Upon the second question, as to the fiar and liferenter, Smart the defcnder,
pleaded ;

The fiar was truly the heritable proprletor or hentor, and ‘was acknowledged
as such by the statute. Had the statute meant that liferenters should have the
right of voting, it would in explicit terms have conferred.it, when_ it imposed N
upon them the burden of the salary ; but as, instead of doing se,. it styled the.
fiar the heritor, in contradistinction to the liferenter ; and as it was the heriton

alone who was authonsed to elect, it of course followed that thc liferenter could:
bhave no vote. : : S

The pursuer answered ; : : -

As the liferenter was burdened with payment of the saIary, it.was most Tea+
sonable that he should enjoy the privilege of voting in theselection. This was
confirmed. by universal practice, the: liferenter being:in:this.as in. every othep ~
case, to all intents and purposes the heritor while he lived. . -

At giving judgment, July- 18. 1771, several of the Judges-were of opinion, :_
that an heritor, whe had & valued rent, was entitled to vote, whether he. paid

cess or- not.” The majority, however, thought. it was:best.to adhere ;zmplzcztm
to the Lord- Ordinary’s interlocutor.

" Lord.Ordinary, Monbadde...  For Toshack A. Belschess . For Smarty Maclaursn.
. S Clexk, .Gibson. . . »
R H. Fac. Col. No.g6. p..286.-.
e R ———

KEMPT agamst MAGISTRATES of IRVINE.
No 43 L : |
Tex Loans found .that where a.persen, in eonsequence of advertrsement in
the newspapers, had offered himself as candidate for the office of teacher of the



