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ALEXANDER Duxs of Gorpon, against The CONMISSIONERS for Managmg the

Forfeited Estates annexed to the Crown.

The estates of Cluny, Callart, and part of Lochiel, were held of the' Duke of
Gordon and his predecessors. Thé proprietors of these lands having been attaint-
ed after the year 1745, their estates became forfeited ; but the present Duke’s father
havi ring entered his chaim thereto, i in virtue of the Statute 1st Geo. I C 20. ealled
the Clan-act, his right was sustained by the Court. _

The clan:act having been repealed, a statate. was passed the 25th Gee. 2. C. 41.
bywhich his Majesty was empowered to treat with ¢“such subject saperiors, coneern-
ing their claimis to the property of the said forfeited estates held of them; &c. and
also for the purchase of the superiority of the said lands and estates, &c.”” The
statute farther provided, ¢ That, until such superiorities shall be purchased, it
shall be lawful to his Majesty, &e. to vest, in such manner as shall be agreeable to
the laws of Seotland, the said lands and estates held of subject superiors, or such
part of the lands and other of the premisses herein before annexed to the Crown,
as shall appear to have been formerly held of subject superiors, in one or more
trustees, their heirs, &c. to be renewed from time ‘to time by his Majesty ; and
which trustee or trustees, their heirs, &c. shall, according to the forms of the law
of Scotland, be, from time to time, entered and received vassals in the lands and
other of the premises by the respective superiors thereof, &c. Provided also,
that his Majesty, his heirs, &e. may change such trustees at his pleasure, and pre-
sent new ones from time to time; who shall be received by the immediate supe-
riors respectwcly for the time being, without payment of a year’s rent, or any other
composition.’

"The Duke of Gordon did not choose to compound for the superiority of the
tands mentioned ; and the Commissioners of annexed estates having been appointed
trustees to hold the property thereof, precepts under the quarter-seal were issued,
requiring-the Duke as superior to enter them as vassals in the lands. .

The Duke declared his willingness to receive the Commissioners as his vassals,
upon their pavin& him the usual composition of a year’s rent ; but the Commission-
ers having refused to do so, the Duke presented a bill of suspension ; which,
having been discussed, the question came to be argued in a report upon informa-
tions to the Courts ‘ . S

Pleaded for the Duke of Gordon, the suspender, ’ :

~1mo, It was the established law of this country, that every singular successor

- whatever, was bound to pay a year’s rent to the superior as a composition
“for his entry; and this equally held, whether the change happened by the

voluntary act and deed of the vassal, or by the act of law. According to the
stat. 1469, C. 36. which obhged the over-lord to receive the creditor as his
vassal, the former was entitled to a year’s mail as the land was let for the time.
The stat. 1621, C. 6. also provided for the composition to the superior, upon the
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redemption of comprising ; and - by stat.. 1669¢ C. 18. it was enacted that supe-
rjors should not be obliged to ¢ granta charter for infefting the: ad;udger, till such.
time.as. he be paid -and satlsﬁed of the year’s rent in the lands, &e. in lhe same
manner; as'in .comprisings.” e e :

. As,. by, these different statutes, a superwr ‘was baund to receive the credltor as

hls wvassal,’ upon"payment however:always of a year’s vent, and as, by the grant-

ing  of 'asbotid for the; purpose; an intended purchaser could at any time be made.
a creditor,” it camé: to: be understoqd in.practice, that it 'was needless for a supe-,
rior to'refuse acceptmg a voluntary resignation :- And hence, the composition of:
a year’s rent camey in the usage-of the country, to be consxdered as much a fixed
casuality as any other-incident to, feudal:helding. oo

. This -rule 'was farther. established; by stat,, 20th GeOs II, C. 50.; whxch pro-\'

wded, that .no". superior: shall be- bound to give. ebedience {0 2 charge to enter .

unless there was tendered to him . such fees ox casualities as he is by law entxtled
to receive upon the entry.of such heir or purchaser.” Al dxsmxcnon betwixt.
apprisers or adJudO'erS, and purchasers -or voluntary dlsponeesa being; thus remov.
ed, -and: ithe s superior being accordingly entitled to this composmon whenever his

vassdl: was :changed,-.no_reason: could be assigned, why, i m,. the present mstance )

when he'entered the Crown’s donatar, he should be. deprived of it.
9do, The :charger’s argument, that Subject-supenors were bound to receive the
donatars of the ;Crown _fo. lands forfeited, without payment of any composition,
was! easily. ‘answered. - ‘THough, in the case relied onj Blair against Lord Mont-
gomery No.54.p. 1 5045.in consequence of the -erfactment 1584, C. 2. a judgment:
to that. iimport . had been pronounced ; -yet as-the treason laws of Scotland had,.
since that period, undergone .a-great alteratxon, it could. not now be regarded as
a precedent. - The stat. 1584,.C. 2. was in a great. measure repealed by stat.-
1690,.G:..33:: which provided, that no forfeiture should thereafter prejudice the
.superiors vassals, &c. of persons forfelted ‘but that such estates. should be subject:
to.all the casualties due to the superior, either. before the forfelture or thereafter,'
by opening .the fee.. L .
By the statutes which followed the- Rebelhons in . 1715 and 1'745, the- supe-
rior’s right-had been preserved entire. Such was.the spirit of the Clap-act ; and;
by. the 6th. Geo. L. .C. . 24. the bu) ers of estates forfeited were appointed ta- bé
infeft, not in terms: dlﬁ'erent but in the same mdnner as other: voluntary purchas-:

ers... By 'stat. »20th G eo. IL. ' C. 41.’ the estates of pérsans forfeited were vested -

in"his Majesty : The Barons of Exchequer were at the same time:authorised to sell
the same; and ‘it never had been pretended that the purchasers of such as held
of subject superiors would be enntled to claimyan-exemption fromthe usual com_

posmon - Bankton, v. 2. p. 263.. . Asa purchasér from the Crown acquired the

estate ‘tantum et tale ‘as it stood. in ‘the Crown, and as-such an onerous acquirer :
would be liable for the composition, there was no principle in law why he should

be in a worse 'situation than a gratuitéus donatar ; and as every other donatar,

whether of bastardy or ultimus hares, was liable in payment of a year s rent upon
Vor. XXXIV. ... .~ . . . . .81D
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being entered by a subject-superior, there was no reason why a donatar of for-
feiture should be on a different footing. S

* 8tio, Though the question, as a general point, had been sub]ect to doubt, the
clauses of the statute founded on, 25th Geo. II. C. 41. were sufficient to remove
it. The prior: clauses provided that the trustees shall be entered and received as
vassals in the .lands, accordmg; to the forms of the law of Scotland,” that is,
dgreeable “to- what ‘has been fixed by the law and uniform-practice of Scotland in’
othei cases. In-the subsequent clause, respecting the ¢hanging of the trustees,
a distinction was made’; it being express}y provided, - that the ‘new trustees -
shall be reéceived by the immediate superior ¢ without payment of a ‘year’s
rent, or any other composmon. > The inference here:was obvious, thit the
Eregislature’ did- not infennd ‘any. such exemption in favour of the original trustees,
but that their entry should remain upom the same footing as that of any other-
vassal ; and had the Legislature besides meant to bar the superior of his rlght it

would have done so in express terms.

- 'The Commissioners, the chargers, pIeaded - :
Upon . the prmc1ples of the féudal law, tio superior cauld be compelled to

accept a resignation in favour of any purchaser or singular successor in lieu of his
former vassal. The law’ was the same at this day, except in the particular cases
where the contrary had been established by statutes. - The first alteration of the
law, ‘in 'this particular, was in favour of cjeditprs-apprisgrs, by the statute 1469,
C. 36.; by which the over-lord was .obliged' to receive the creditor as his vassal or
tenant, upon payment of a year’s mail, as the lands were let for the time; or, in-
default thereof, to take the lands to himself; and undergo the debts. The same
rule was, by statute’ 1669, C. 18. extended to adjudications ; but as, prior to-
these statutes, a year’s rent had not been payable even by apprisers or adjudgers,
and as no statute had enacted that a year’s rent should be payable by any volun-
tary purchaser, the law, in this particular, continued the same as before. ’

It had hitherto been understood to be law, that subject.superiors were bound
to receive the donatars of the Crown as vassals in the lands forfeited, withou;.
payment of any composition. " This was agreeable to the opinions delivered by
Lord Stan-, B. 2. T. 4. § 13. Bankton, B. 3. T. 8. § 41. and by Dirleton and
Stewart, ‘voce Presentation upon Forfeiture ;- and so the péint had been adjudged,
in the only instanice where it had been chsputed Laird of Blair agamst Lord Mont-
gomery; Na. 54.p.15045. Though this case had been. some-what inaccurately taken
down, the chief-arguinent, on the part of the donatar, appears to have -been, that
the subject-superior was entitled to a year’s rent anly from apprisers and adjudg.
ers; and as o posteriop statute had authorised the like compesition in the .case
of *Voluhtgry:-purchasers, it could not by inference.or implication bé ext'end'ed.
Though it might therefore have been customary for purchasers and othersmgular
successors to pay @ year’s rent to the superior, or to compound for it, in order
to avoid the trouble ahd expense of an adjudicdtion in implement, it did not from
thence follow that the sub]ect-superxor could be compelled to receive such pur-

chaser, or that he was de jure entitled to exact this composition., .
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The law, in this particular, had, in some measure, no doubt, been altered by
the -statute 20th Geo. II. C. 20. hut. thouglu;hls enactment had gone the length'
- of obliging the superior to receive purchasers in'place of his former vassals, it had

no where declared or appointed that a composxtxen should be.paid on that account ;

and although it -were admitted that a composition was ex1g1ble from a purchaser,
it did not follow that such right could be-extended to affect the Crown’s donatar ;
it being a general rule 4n -practice, that no composition of this nature had- been
" in use to be exacted from donatars of a!fy deccnptlon, whether by forfelture,
'(zdtemﬁﬁﬂﬂﬂxawn bastardya,.

odbF i6;-had been insended that: sabject-éupérwrs, th d,ud npt choose to se,l’l then'
Wpﬁmmnes;)sbmﬂd b?fnbtlefl t a year’syent upon recéiving the Commlss;oners

apmhued by the GQxbwi, the. statutecdssh, Geo. J1.,C. 41 would: have detlaged so -
~-in gxpress-térms; and have mide provision for payment: of:the money Nothmg of

.thisikind had béen done ;}con' the contrary. the.clam madey in:the present -
«sthiioe, was not only inconsistent with the whole system of the. vesting and an-
‘Rexing: acts, but was adverse to the spmt and language of the statute founded
O 1 . G s i

z.The ﬁtmnt M\sinubh dmded ;upan. thxs questrcm. Sﬂveral Judges of hlgh au-
thonay swere.of apinion, that, accerding td the enactment 1690, IC.. 98. the Crown-
cbuld faKe! the, estate merely tintum -6t tale; as it had been vested in the tfaitor ;
and as:the -plwrghaser or donatar’of the-traitor must have paid the compositioriy .
he- wansdonatar :cotild: bey'in; no better-situation. | : The . majority, however,
‘were: cf :opinion;. that nio. composition was .dud;;: :and  an, interlocutor was pro-
nouncéd—-répelling - the, rdasbns of Suspemsion, and ‘finding the letters _orderly
proceeded ; to which, upon advising a petition and answers, ‘the Court adhered,

Lord Ovrdin‘ﬁry,‘]run‘ie.r. _For the Duke -of Gordon, Lockhart,- Macgutm.
] S Clefk, Gibsana - 7 I“'or the Crown, Adv. Montgomery, Sol, H. Dundas.
R.H | : : Fac. Coll. Ne. 121, f. 356

1771, Julg/ 4; MACKENZIE agazm't SIR HECTOR MACKENZIE.

+T he Lords fou:ad that a supenpr e{ entadqd lapds wsasi,obhgad to enrter lhe
helr of entail; who in this case: was likewise the heir. of the former investiture and
* Jineal successor in the lands, quqg@;y% a, duplicandp of the feu-duty, and was not.
entitled. to-demand from }um g_,yeags rent.or other. eomp@Sltlon _reservingto: the
sup;rm;, and; his’ successozzs H xhq superibrity; any right. whxch they may have to
a;ypar § TeRf or other. composition . on, the. entry. of any futuré heir of ta;!zxe, riot
anp h&r Qfdnvesuture prlor to theitailzie.  See.APpENDIX.
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