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1733. Fanuary. MeInTosH against FarRQuHarsoN of Achreachin.

A firlt arrefter, who forbore to proceed in diligence, becaufe he obtained from
the common debtor aflignation to the debt arrefted, was not excluded upon the
pretence of mora, but preferred to a poflerior arrefter who had done exact dili-
gence. See No 159. p. 812,

Fol, Dic. v. 1. 2- 61,

Nowvember 8. Lawp of DuNpas against ANTHONY MURRaY,

1738.

Whaere the executions of different arreftments are on the fame day, and at the
diftance of little time, it is ufual to bring them in p.si passu, and not to allow a
proof by witnefles to determine the priority. Yet, where any firong circumflance
is exprefled in the exccutions that may be a clear mark to the witneffes, fuch
proof may be allowed.

Thus, where two executions were on the fame day in the month of December,
one whereof bore to have been at three o’clock afternoon, which was fuch a time
of the day as muft have been in full light, and the other to have been at five

o’clock, which was fuch a time as day-light mutt have been gone, a proot, before

an{wer, was granted. : |
Ful. Dic. v. 3. p. 45. Kilkerran, (ARRESTMENT.) N2 2. p. 36..

_1*77.2. February 28. Jean CameroN ggainst Tromas BosweLL..

Tuest parties being feverally creditors to Nitbet, ufed arrefiments on the fame
day, viz. 20th February r771; Mifs Cameron in the hands of Alexander Hart
fingly, and Mr Bofwell in the hands of Hart, and of {everal other perfons as

debtors to Nifbet.

Hart brought a multiple-poinding, wherein Mifs Cameron claimed a preference-.

upon her execution of arreftment, which bore, that it was laid on between the

hours of fix and feven, whereas the execution of her competitor’s arreflment bore,.

that all the arreftments at his inftance were laid on between the hours. of feven
and eight afternoon.

Mr Bofwell, on the other hand, contended for a pari passu preference ; for, that
there was not a {ufficient interval between the two arrefiments to afcertain the
priority of Mifs Cameron’s.

Tue Lorp OrpiNary at firft preferred Mifs Cameron, but afterwards gave this
interlocutor: ¢ December 11. 1771, Finds that there is not a {ufficient diftance
of time mentioned in the executions of arreftments, for fhowing, with precifion,
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which of the two executions were firlt 1aid on, and therefore pref’ers them pari
parsu, &c. ’

Cameron reclaimed,. founding upon the general rule of law, prior tempore potior
Juwre, and the jus quasitum to the arrefter from the moment the arreftinent is exe-
cuted, as appears both by decifions and authorities ; Durie, p. 420. 30th January
1629, Davidfon, woce CovprTrTiON ; Bankton, B. 3. tit. 1. p. 423 ax.ld Erfkine,
B. 3. tit. 6. § g. eftablifhing the general propofition, that the priority is to be the
rule, provided the priority, with any degree of certainty, appear; and which, in
the cafle of two executions within the {fame hour, may be as well afcertained as if
they had been in different hours. In the prefent cafe, however, there was no
occafion to carry the matter o high. For that, as the executions bear. that the
arreftments were executed in difterent hours, the one between fix and feven, and
the other between feven and eight, upon a fair and equal couttrution of the two,
the one muft be underftood to have been a full hour prior to the other, But, at
any rate, if any faith is due to thefe executions, it muft be allowed that the onc is
prior to the other ; and therefore muft be preferable. :

The doctrine pleaded on the other fide would lead to very extraordinary confe-
quences. Suppofe one execution bears the arreftment to have been executed be.
tween fix and feven, another between feven and eight, a third between cight and
nine, aid {o on to the number of {ix, as might very well have happened in this cafe,
Mz Nifbet haviang had fuch a number of creditors in this town 5 according to the
competitor’s doctrine, the one between eleven and twelve would be pieferred
pari passu with the one between ten and eleven ; that with the one immediately
preceding, and fo on through the whole fix, till the laft fhould be brought in
pari passu with the firft, though prior to it by fix hours.

Answered : That, in order to entitle an arreftment to any preference on ac-
count of priority in point of time, the law neceffarily requires, that there thall be
fuch a priority as excludes the chance or probability of any miftake. In the
prefent cafe, all that neceflarily appears ex facie of the arreftment, is a priority
of minutes or feconds; but that a priority of minutes, which fuppofing the exe-
cuttons to have full faith given to them, is all that appears in the prefent cafe,
does not entitle to any legal preference, is perfectly clear ; Stair, b. 4. tit. 35.§ 5.3
‘Bankton, B. 3. tit. 1. § 42.; Erikine, B. 3. tit. 6. § 18.; the firlt of thefe authors
delivering it as a fixed point, that three hours muft neceflarily intervene. But
the refpondent is unqueftionably well founded, in maintaining, that there muft at
leaft be a priority of one hour appearing undoubtedly ex JSacie of the executions ;
becaufe, if the time is lefs, it is impoffible there can be any certainty. In the
‘cafe from Durie, Davidion -utra Balcanqual, (mentioned above), there was n
priority of two full hours apy - .ring upon the face of the arreftment 5 and there
15 not a {ingle decifion fince thet time, where the Court have ever found
reftment preferable, upon =2 finaller, or even fo fmall,
time.
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Observed on the Bench: That the three hours fpace mentioned by Stair is to-
tally arbitrary. In the prefent cafe, there is evidence, from the language of the

execution, that the one arreftment was prior to the other.—Muft hold the exe- -

cution pro weritate, and give legal effe@ to the diligence.

¢ Tur Lorps preferred Mifs Camgron, in terms of the Lord Ordinary’s firft’

judgment.’
A& Rolland. Alt. M Bueen,

Fol. Dic. w. 3. p. 45.

Clerk, Kirkpatrick.
Wallace, No 11. p. 26.

1774.  Fanuary 28.
Isoser. WricHT against Joun ANDrRSoN Stationer in London, and Lawrig,

Lmpsay, and Tuomson, Merchants there,

'Tue parties to this queftion were, feverally, creditors to the deceafed Archibald

Arbutiniot, merchant in Edinburgh, and had caufed arrefiments to be ufed in the -

frands of - fundry perfons, his debtors, both in Edinburgh and Leith ; particularly,
upon the 4th day of October 1471.

The arreftment, at the inftance of Ifobel Wright, proceeded upon {pecial let-
ters of arrefment, iffued by this Court, in confequence of a depending action a-
gainft Archibald Arbuthnot’s eldeft fon and reprefentative ;- and. the execution,
fo far as- refpeés the prefent queftion, (after narrating certain arreftments ufed
upon the 3d day of O&aber) is, werbatim, as follows: . ¢ In the hands of. each of
¢ William Scot and James Craig, baxter in Edinburgh, betwixt the hours of thyee
¢-and four in the afternoon; and in the hands of Alexander Bryee, merchant in
¢ Leith, betwixt the hours of five and fix in. the afternoon ; all upon the faid 4th
¢-day of Od&tober.

The execution of arreftment, at the inflance of Meflts Lawrie, Lindfay, and
Thomion, which was laid by virtue of an' adtniral precept, bore, that, up.on the
4th day of O&ober 1771, the fame meflenger arrefted, in the_hands of each of

Samuel Mitchelfon, William *Anderfon, James Craig, and Katharine and Anne

Stephen, .all in Edinburgh, and Alexander Bryce merchant in Leith, the fum of
L.. 1000 Sterling, lefs or more, &c. ¢.'That he left a copy of arreftment for ‘Alex-
¢ ander Bryce, within his dwelling-houfe.n Leith ; ard the like copy for James
¢ Craig, withing his dwelling-howde in. .Edinburgh, and that betwixt the hours of

¢ five and {even in the afternoon ;' and betwixt the hours of feven and eight in

the afternoon, he left the like copy for each of the faid Samuel Mitchelon, &c,
The execution for John Anderfon was in the fame termns: -

To the fum in the hands of Alexander Bryce, who brought "a° multiple-poind- -
ing againft the feveral arrefters, Ifobel Wright maintained a preference upen the
ground of the priority of ‘her diligence ; and fhe cited: the late decifion, in- the -

cafe of Cameron againft Bofwell (No 174. p. 821.), and the rule as laid .down
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