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1772. February 20.
Arexanper Houston and Co. Merchants in Glafgow, against Craup and
WALTER STEWARTS.

James MaxweLL, carrier in Glafgow, baving become notour bankrupt, and be-

| ing incarcerated February 27th 1767, Houfton and Company proceeded to ad-

judge a {mall heritable {ubject belonging to him in the town of Glafgow, for pay-
ment of debts he was owing them. Upon this title they infifted in a reduéion

of an heritable bond and infeftment granted by Maxwell to Claud and Walter
“Stewarts, on the 1gth Januvary 1767, as falling under the a@ 1696.

The defence pleaded for Stewarts was : That, though the heritable bond itfelf,
and the infeftment, were both within the 6o days; yet, at the time when the

- debt was contrated, and which was feven months before the bankruptcy, Max-

well had come under a.{pecific obligation to grant this fecurity, and had even
pledged his title-deeds in their hands till the bond fhould be made out ; and au--
thorifed them to employ a writer for that purpofe ; which, however, they delayed

- doing for {fome time, as they were told by Maxwell, that he owed only a trifle of

debt, fo that it was needlefs to put him to the charge of compleating the fecuri-
ty; and they did not think the delaying it would be of any prejudice.

They fet forth the species facti to be this; that, fome time in June 1766, Max-
well being in want of money, applied to Alexander Stevenfon for the loan of
1. 60, and to Thomas Blackftock to be his cautioner. Stevenfon advanced the
money upon their conjunct bill, payable feven months after date. And Black-
ftock being defirous of having fecurity for his relief, Maxwell applied to Claud
and Walter Stewarts, who, at the interceflion of Donald Bain, agreed to give
their bill to Blackftock, for the fame fum which had been advanced by Stevenfon
to Maxwell, of the following date and tenor: ¢ Glasgow, 24th Fune 1766. Con-

© ¢ junétly and feverally, pay to me, or order, feven months after date, at my
+ ¢ houfe in Glafgow, the fum of fixty-one pounds, fifteen fhillings Sterling, for

¢ value received by you from. (Signed) Thomas Blackftock.” And this bill, be-
ing at feven months date, included L. 1 :15s. of intereft upon the principal of
L. 6o.

The defenders founded upon the two following pieces of written evidence, 12,
A letter of the hand writing of Donald Bain, in thefe terms: * Glasgow, Fune
¢ 25th, 1766. Gentlemen, Pleafe to employ any writer you pleafe, and let him
¢ draw out a heritable bond of fecurity on my fubjed, in any way you and he
¢ agrees, for the fum of Sixty pounds Sterling ; and this thall be your fecurity
¢ till that be done. (Signed) James Maxwell.” Addreffed to Mefiis Claud and
Walter Stewarts.

2dly, A declaration by Maxwell, of date January 31. 1767, bearing, in fub-
ftance, that, confidering, on the 24th of June laft, he borrowed from Blackftock
L.6o, for which Claud and Walter Stewarts were fo kind as to agree to grant
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their bill to faid Blackﬂock payable in-feven months ;' that, accordingly, he " No 2320,
received faid: L. 6o from Blackfteck, on their acceptxng faid: bill: bo. him-: for -
L. 61 : 155, the L. 1 : 153, being the intereft from the ddte of the bilt 16 the term
of payment; and he, for their repayment, was imimediately thereafter ‘1o have. -
granted them an heritable {ecurity-upon his tenement of houfes therein defcrili- -
ed, in terms of - his miffive to: them of the 25th- day of (aid month; and; at: the
fame time,: pledged his-title-deeds to the foid-lands; being his difpdfition and  fa~ -
fine, in their cuftody, as a fecurity to them until the heritable fecuity: fhould be
executed ; and which was granted by him to them on the 23th: ddy of Jamuary -
current, for L. 18 Steding, and faid fisn of L. 6o Sterling : - But, becdufd the bill-
was not due, mey in the cuﬂ'edyof Stewartsat the time of execu&tmg the herit.
able fecurity, it ppeeeeds, by miftake, on the narrative, that he had accepted the-
bill to Blackfteck with them, whereas- the bill was ‘drawn by Blackftock: upon, :
and accepted by Stewarts only ; and the fum in the bill is L. 61 : 13s. a5 includ-
ing' the feven months intevef that fell due on the L. 6o, from: the date .of . the
bilt till the term of payment: < Thetefore, he thereby acknowledges.and “declares,
that the L. 6o Sterding meritioned: it the faid hefitable fecucity, i ‘the: very fum.
which he received from Blackftock on the faid 24th day of June laft, add - they
gave:thew bill for 1t to him 3-and alfo'i is one of gre fums he gianted them the
heritabld fecuvity for, as cem}ame& in"a bitl deaw & By the, faid - Blickftoek . upon,
and accepted by béth them and him: And he therelsy phflfs .from, renounces, .
and difctrarges alt Obje&mﬂs “Bee: i And confents to the ragifteation, &e, . .. ..

‘And;: farther; the defenders reforted. to the oaths: of Hain ' gnd’ Bkackﬁock
both as-to the fadk of ‘Maxwell’s having- pledged the tifledeeds of his- “fubjedts ia
their hands, for the purpofe o{?’ niakinig ot the heritable’ fecurity in’ queftion,
and alfo of their havilid been''a ‘previous eommuniiig and agreement: between-
theni,  when the defenders aceeptedﬂ the bill to Blackflock,. that Maxwell thoyld-
graat them an heritable bond for their feeunty The Court having found, that
they ¢ ought, before anfwer, to he examined upon thefe facks, :

Argued for. the purfuers: rst, There is no fufficient endence of any anterm
obligation to give the heritable fecunty in queftion. ,

2dly, Esto there were evidence of an auterior obligation, it is th to be contﬁ“ :
_dered how far this is relevant te take the defenders out of the cafe of the.ad of:
Parliament, whiek it is clear they otherwife fall under. "Upon this' head, the:
conftruction of the act itfelf, and the partlculax cxrcumﬂ‘ances of the prefent cafe;
muf} be attended to.

The flatute 1696, declares, ¢ All: and Whatfoever Volumary dlfpoﬁtmns, aﬂig-'
« nations, or other deeds, which fhall be found to be made and granted, dire®-:
¢ ly or indiredtly, by the aforefaid dyvor or bankrupt, either at or after his be-
¢ coming bankrupt, or in the fpace of fixty days before, in favour of his credi-’
¢ tot; either for his fatisfaction or further fecurity, in prefetence to other ‘credi:’
¢ tors, to bevmd and null: Lixeas, it is declared, that all' difpofitions, heritable
¢ bonds; o other herit able rights, whereon mferfmaz** m:iy follow, granted by-
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¢ the forefaid bankrupts, fhall only be reckoned, as to this cafe of bankrupts, to
¢ be of the date of the fafine, lawfully taken thereon ; but prejudice to the va-
¢ lidity of the faid heritable rights, as to all other effets as formerly.”-

Two different things are here provided by the act. In-the first place; . that any-
difpofition, or other deed, made by a debtor, in favour of his. ereditor; either for.
{atisfaction or fecurity, within fixty days of his bankruptcy, thall be. void,; 2dly,
That, even where an heritable fecurity is granted f{ixty days before: the bank-.
ruptcy ; yet, if the infeftment has been delayed till the: bankruptcy, or within:
fixty days of it, the date of the infeftment fhall be the rule.. A4 fortiori; this laft:
muft hold where no feeurity has actually been granted, upon which. infeftment-
can be taken without the act of the bankrupt, but. only an -obligation: to grant:
one. And, indeed, the executing: an heritable fecurity within. the fixty days,
though in implement of a former. perfonal obligation,, feems to fall. under both:

“the claufes of the aét. ,

By the firft claufe, the bankrupt’s hands are- tied: up. from- atting - partially
among His creditors. A period is fixed, after which no- deed . or fecurity of any
kind, granted by a perfon in bankrupt circumftances, to his. creditors,. can be of
any avail.. '

The obje of the fecond feems to have been, to prevent a creditor taking an-
heritable bond from keeping ‘his precept. of fafine. latent.. A’ creditor. keeping.
up fuch a-fecarity, without completing it by infeftment, and; thereby making it
public, cannot be confidered: as altogether innocent of. fraud;. and. of collufion:
with-the bankrupt. While his-debtor.is contracting large perfonal debts, and en-

" ticing innoeent people to their ruin;, he looks on:at his eafe, with: his heritable:

bond in his pocket ; becaufe; upon the eve of bankruptey, and-at s minute’s.
warning, he can-take infeftment, and thereby deprive his fellow creditors of that
very-fubjek, upon the faith of which they lent their money. To prevent this,.
and fuch like frauds, the ftatute has declared, that even although- the fecurity
fhall have been already granted, in fo far as-depends-upon the a& and deed. of:
the debtor ; yet, if infeftment is not taken, till within- the fixty days, the deed
fhell only be reckoned of the date of the infeftment. ,

Pleaded for the defenders : It is eftablifhed, beyond all poffibility of contra-
diGion, that Maxwell applied to the defenders to interpofe their credit for him to
the extent of L. 60, which they refufed, except upon condition that he would
give them heritable fecurity over his houfes : That, to this Maxwell agreed; and
gave them a written note, by which he impowered them to employ a writer to
draw an heritable bond, declaring that note to be a fecurity in the mean time ;
and, at the {fame time, impignorated the title-deeds of the houfes in their hands:
That, upen the faith of this, the defenders granted their bill to Blackftock, on
the 25th of June, payable feven months thereafter: That, after granting the
faid bill, and before paying it, Maxwell granted the heritable bond of relief in
queftion : That, thereafter, the defenders paid their. bill. = So ftanding the cafe,
though Maxwell was rendered bankrupt, in terms of the act 1696, within'ﬁxty
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days after granting the faid bdnd yet it is not liable to any challenge ; if it were,

it would fhow that there was fome very great defe@ in our bankrupt-laws, as
there never was a fairer trafifaction ; there being nothing in the leaft fraudulent-

on the part of the defenders, the creditors, and nothing partxal on' the part of
the debtor.

The intendment of both the ftatute 1621 and 1696, is one and the fame : To
prevent thofe who either were, or are prefumed to have been  confcious of their
own infolvency, from doing any a& of fraud to the prejudice of their creditors,
either by difponing their {ubjects to conjun or confident perfons, or even third
parties, without a juft price, or for true, juft, and neceffary caufes ; or by giving
a preference to one creditor, by a voluntary deed, in prejudice of the legal dili-
gence of another creditor : Or, in cafe of notour bankruptcy, as deferibed by
the aét 1696, by granting voluntary difpofitions, affignations, &c. in favour of
their creditors, for their fatisfaction or further fecurity. :

The prefent cafe does not fall under the act 1696 ; as'it is plain, it had no-
thing elfe in view but to prevent bankrupts from granting new fecurities in fa-
vour of debts formerly contrated, for which fecurities had already been granted ;
and for which the creditor was defirous to receive, and the bankrupt w1llmg to
give, further fecurity. This is the expreffion of the ftatute itfelf; and, therefore,
that ftatute cannot, in found fenfe, apply to a cafe where no former fecunty had
been granted, but where the fame fecurity. was eftablifhed, which had been co-
venanted at entering into the tranfaction, and upon the faith of which only the
crediter gave his money.
~ It is clear from the proof and writings produced, that the creditor, in this eafe,
would not ‘give his money without heritable {ecurity ; and that it was upon the
faith of fuch fecurity that the creditor gave his money, or bill, which is the fame
thing ; and, accordingly, fuch fecurity was given him diredly ; for, the grant-
ing the written note, .the pledgmg the title-deeds, and afterwards extendmg the
‘heritable bond, are all but unicum negatium.

There is very good.reafon why a farther fecurity, granted to an anterior credi- .

tor, who had a fecurity before, fhould be voided ; while a fecurity granted toa
creditor who had none before, and who advances ‘money upon the faith of the
fecurity which he is to get, fhould be fuftained : For, in the firft cafe, a bank-
rupt applies part of his funds, which fhould go among all his creditors, to one,
without receiving any immediate value, and-confequently the funds are diminifh-
ed quoad the other creditors ; whereas, when he receives immediate value from a
perfon, and gives him a fecurity, the value that he got ought to be, and, very
probably, is diftributed among his creditors ; befides, if fuch fecurities were to be
voided, no perfon would be in fafety. It is clear, therefore, that, when a credi-
tor advances his money upon the faith of a fecurity, and then gets the {ecurity

.covenanted, that fecurity muft be valid, though it fhould be given fome time:

after the advance of the money, and within {ixty days of the notour bankruptcy,
7K 2
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And fo it was determined in a cafe between thre Creditors of Nidbet of \orth':ield
and Cairns in 1771%,

The note written by Bain, and the nnpxgnoraﬁom of the title-deeds, at any
rate, afford good evidence that the defenders would not interpofe without getting
heritable fecurity, and that the debtor agreed to give it them. But, laying thefe
entirely out of "the queftion, the heritable bond, and infeftment thereon taken
the fame day, muft fland good-in fo far as refpe@s the L.6o. That heritable
bond was niot a further fecarity granted for a former debt, but a new and fingle
fecurity, granted for an advance made in confideration, and upon the faith of
fuch fecurity.

As infeftment was taken upon the hemtable bond the fame day it was granted,.
there can be no queftion upon the claufe of the aét 1696, requiring heritable
bonds to be of the fame date with the fafine taken thereon. But, even in quef-
tions upon that claufe, the Court have often decided, that it does not extend to
nova debita, and much lefs can the other claufe be extended thereto..” There was
evidently a new contrattion in this cafe by the defenders granting their bill, and
afterwards paying it, upon the faith of the heritable fecurity which was covenant-
ed from the beginning ; {o that the cafe is the fame as if one fhould grant bond
as cautioner along with another, then get an heritable bond of relief, and after-
wards pay the money. It is evident that this is a new contraéhon and that no-
thing in the aét 1696 ftrikes againit it.

Replied : The argument ufed in the prefent cafe is, that the firt part of the
act applies only to fecurities given for anterior debts ; and that the fecond part,
though the words are general, ought to be reftri®ed in the famre manner ; and
ought not to extend to the cafe of heritable bonds, or other heritable fecunues,
granted for ngva debita contracted at the time of granting. But this do@rine
feems to admit of a good deal of doubt; and, {uppoling it were well founded, it
does by no means apply to the circumitances of the prefent cafe.

“The fecond claufe of the a& makes no diftin&ion with refpe@ to the time at
which the debt has been contracted, or the bond granted. A creditor keeping
up his fecurity without taking infeftment, is confidered as guilty of a fraud ; and
the law intended to force creditors to take infeftment, that the circumftances of
debtors might be thereby made known. Indeed, a creditor delaying to complete
his heritable fecurity by infeftment within a reafonable time, may be confidered
as giving up the real right which it was in his power to have obtained, and re-
lying {olely on the perfonal credit of his debtor ; as he leaves it in the power of
the other creditors to ftep in, and obtain prior mfeftments and does not {how
upon the record that he is any more than a mere perfonal creditor.

"T'he doctrine now maintained has accordingly been confirmed by various de-
cifions ; 29th January and w2th December 1717, Grant comtra Duncan, in-

JSra b.t.; 19th Janvary 1731, Creditors of Merchiefton contra Charteris, in-

Jra b. t., and 5th November 1735, Trufteces of Mathiefon’s Creditors contra

* Examine General Lift of Names,
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Smith, #gfra bt In the oufe of Merchiefton’s Credltots, .the interlocutor

‘was extremely particular;. for it mot only dgtermined the queftion then be-

fore the Court, but in- general, ¢ that the claufe in the a&t making the fecurity

‘ 10.be confidered as-of the date of the infeftment, was not introduced in favour

* of the crexitor infeft, to give him:the privilege of a new debt then contraded,

* but was introduced allenarly in favour of the co-creditors, .and peenam of the
¢ creditor infeft, who bhad kept up-his precept-of fafine latent,”

And, if fuch be the general rule of law, founded in the conﬁx»u&mn of - thv:‘
at 1696, and fixed by the decHions of the Court, even where an heritable bond -
has aQually been'granted of the dateof the contraction, but the fafine not taken
till within fixty days of the bankmaptcy, . fortiori. muft the doQrine apply to -

cafes fuch as the prefent, where the creditor s¢lies upon a* mere perfonal obliga-

tion to grant a-bond till he fhall ﬁnd it convenient to infift for. implement of this -

perfonal -obligation upoen the eve of bankruptcy.. The creditor in-a- perfonal ob-

ligation can-never be-confidered as more than a perfonal creditor, and he remains -
fuch till the heritable fecurity is made out ; .fo that, to all mtents and purpoles -

whatever, the. heritable fequrity.is given in favour of a prior perfonal creditor.

The defenders; too, ;pmocaed all along upon a miftake with regard %o the mean. -
ing of the word ¢ voluntary’ in this act.of Pa.rllament Y the bankrupt:did no -
more than comply with:a dgcvee ior charge of hsrnmg againkt himy this- - perhaps -
might be a peceflfary-deed ; and it might'be.a queltion, whether. this would fall ©
within the terms of the gét “but grat;tmg a Iecur&ty to his creditor in confeque,nce.
of a:priar copcert-orobligation, is not, in the meaping of this ag af Parliament, .
a mceﬂ"ary deed. - After ba»nkruptcy, ‘or within 60 days before 11: the crcdltm .
in order.to ob:;am further fecutity, can only call the law.to his aid :. He .can have -
no aﬁlﬁance whatever from- the bankrupt.  If the bankrupt ﬁgus any. dcgd
without - bemg compelled by :}cgal procefs, this isa. vqlum:ary deed, and gives no-

additional fecurity to the creditor...

If he has-already the deed of the bankmpt in has pocke.t ccmtammg a ,pte.- -

cept for. infefument, ‘without any application to the bankrupt, or taking any new

deed from him, he may no -doubt take the infeftment : .But the fecond claufe . of -
the a& 1696 will hinder it:from being of any effect 4 .fo: adthough this cannot -
be called-an act:or deed of. the bankrupt, yet the. lchﬂacure thought it proper, .

by a fi¢tion of .law, to confider the bond or.difpofition itfelf, upon which ‘the fa-

fineis taken, to be of the fame date. with the fafine ; and confequently, to be an:

a@tand deed of the bankrupt within the fixty days.
That the above is the meaning of  the word ¢ voluntary’ “in -the. aét’ 1696', ap~
pears from the decifion, 4th February 1729 Eccles contra Creditors of Merchifton,

No 197. p: 1128.; and from Beg againft Peat in 1769, Fac. Col. No 95. p- 175. -

voce RankiNg and SaLe; and the fame conftrution has, in practice, and in the
opinion of our lawyers, been put upon the fecond part of the act 1621 ; Bank-
ton, B. 1. Tit. 10. § 104. and M‘Kenzie’s Commentary upon that act. .

No 220,
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“The cafe of the Creditors of Nifbet of Northfiéld againft Cairns, in 1741, was
decided upon circumftances which.are altogether ‘different from thefe which oc-

-cur here.

The tendency of the defenders argument, that they relied on the heritable
fecurity from the beginning ; that they do not appear to have had any other fe-
curity or obligation from Maxwell, is not very obvious. - It is clear that they had

no heritable fecutity-till feven -months after the date of the contraction, and

therefore they muft, in:the mean time, have trufted to his perfonal faith. If they
fay, that, in the interim, there was no written fecurity, and that they relied upon
his verbal obligation without any writing, the Court will confider in what refpect
this varies the argument. They will not difpute that they were creditors for re-

Tlief againft Maxwell, as far back as the 24th June, and that they did not get an

heritable fecurity from him till 13th January ; and it were ftrange to maintain,
that the giving an heritable fecurity to a prior creditor, who has no formal written
obligation, but only a verbal one, is lefs an act of indulgence and partlal favour,

than where he has already a written obligation.

In fine, the particular circumftances of the cafe, in {o far as regards the heri-
table fecurity, and even according to the fhowing of the defenders, amount to
this, that thefe gentleman 1nte1pofed their credit for Maxwell, not for borrowed
money, but in order to relieve a perfon who had already become cautioner for
the money which Maxwell had borrowed ; that, though Maxwell was willing that
they fhould have heritable fecurity upon hlS fubje&s for their relief, yet it was, at
the fame time, communed upon and underftood, -that they were to delay this he-
ritable fecurity, and, perhaps, not to infift for it at all, in cafe they could other-
wife operate their payment ; and, in the mean time, they were to rely upon Max-
well’s perfonal credit ; that, accordingly, they did rely upon his perfonal faith for
feven months, and defired no further fecurity till Maxwell was on the eve of
bankruptcy ; and, {uppofing there were the moft complete evidence of prior com-
munings or underftandings .about an heritable {ecurity, which the partles agreed
to keep-up, and not to execute till it became neceflary, fuch communings rather

tend. to.make the matter worfe for the defenders; as the plain effe@ of them, and

of “keeping up-the: {ecurity, ‘was to.deceive and miflead other creditors.
«Tyue Lorps repelled the reafons of reduction, afloilzied the defenders and
decerned.’ And afterwards refufed a relaiming petition without anfwers.

Reporter, Kennet. A&, Ilay Camplell & Cullen. Alt. B Laurin. Clérk, Pringle,
Fol. Dic. v. 3. p. 60. Fac. Col. No 9. p. 14.



