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Moxsoppo. The sum was not heritable, for it did not bear interest.

Prrrour. The old form, in bonds, was to become bound to restore the sum
borrowed at the next term, or else to grant an annuity till payment. If the
debtor paid, at the term, no interest was due ; if not, the debt became heritable.

Coavrston. The only difficulty is as to the wife’s claim of retention till she
is provided in an aliment. That claim is very equitable, but there is no law
for it ; the wife’s aliment, during the subsistence of the marriage, must depend
on the state of the husband.

On the 30th November 1773, ¢ The Lords found that Henry Storar is not
entitled to take credit for any expense which may have been incurred by him
in alimenting, clothing, and educating Katherine Storar while her bond of
provision was not exigible and bore no interest : also, Repelled the claim made
by Katherine Storar, in her own right, and preferred John Cowan and Com-
pany ;" (the creditors of her husband ;) adhering to Lord Hailes’s interlocutor.

Act. A. Bruce. 4lt. R, Blair.

1778. December 8. CuarLes Barcray MartLanp against Joux Tarr and
OTHERS.

COMMONTY.

[ Fac. Col. VI. 69 ; Dictionary, p. 2485.]

Coarston. If the proprietor had constituted a servitude for a certain num-
ber of cattle, he could not afterwards possess, so as to encroach upon a servi-
tude so constituted ; but that is not the case here.

Kexxer. This is the only rule that can be followed, if possession goes as
far back as the proof.

PresipenT. If the grant of servitude is according to use and wont, and the
proprietor also possesses according to use and wont, his title is just as good as
that of the person to whom he made the grant : this is agreeable to the deci-
sions of the Court, particularly in the case of Moffar.

On the 8d December 1773, ¢ The Lords found that the defender has a right
to a servitude according to use and wont; but that the pursuer has a like right
of possession, in so far as ascertained by immemorial possession ; and remitted
to the Ordinary to proceed accordingly.”

Act. R. M*Queen. Alt. Ilay Campbell.

Reporter, Auchinleck.






