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1758.  Felruary 23, — against Reio of Logie.

Reip of Logie claimed to be enrolled a freeholder of Forfar at Michaelmas
1764, and produced as his titles; 1mo, Charter of the lands claimed on i fa-
vour of Alexander Stormonth ; 240, Disposition from Thomas Stormonth, the
son of Alexander, in fuveur of the claimant, containing an assignment to the
unexecuted precept of the charter; and, 3o, His own instrurnent of sasine in
virtue of that precept.  But, when the claha was moved, Thomas Stormonty’s
general serviee to his father, a necessary hink to connect Thomas with the pre-
cept, and to enable him to convey it, was not to be found. The frecholders,
however, overruled the objection.  The Court of Session altered this judgment.
Buc the House of Lords, on appeal, in respect that tiie retour of Thomas’s ser-
vice was in ti:e hands of the clerk to the mecting of -frecholders, on the morn-
ing of the day of their meeting, and was then lost by accident, so that an ex-
tract could not be got therect during the sitting of the meeting, but wiich ex-
tract was produced to the Couart of Session, ordered tue interlucutor to be re-
versed, ———See APPENDIX.

Ful. Dic. v. 3. p- 436.
B

1793, March 11.
Avrexanp:r Goroon of Wiitley, against General Jamrs ABERCROMBY,
and Gthers,

Mg Gorpon claimed to be carolled as a frecholder in the county of Danff,
upon ceitain lands, and among vilers. ¢ the lands of Inveiaurie, and the lands
¢ of Inveihebit, form iy calied qudie, or Litile Inverhebit, and now cailed

RBeilch rach of Invernebit.” Lo prove the valued reit of these particular lands,
Le referred to an aiticle in the Valuatia:m-roll, made up in 16yo, stuted thus:
¢ inverwurie and Inverhebit, L2520 To this claim it was objecied, iner alia,
thit there were three < erent fuoms of the name of Inverhebii, viz, Eister, West-
er, and M.ddl:, or Little Inveri
show, that the valaatioa stated m roll 15920 to Inv
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ra.re and yw-—:;hebit, ap-

e
piied only to Litide In verhelit., 'LThe ircehiolders sustained the
refused to enrcl.

M Gordon complained of this jndgment, and offered to prove, that the lands

v

of Little Inverhebt, now « Head Bolicherach, were tl:e ‘&"Iiii‘és ‘mch together

:
> 2% 4 5
Inverauiie, had umforn 265 tur tue article 250 in the valuauon-
y

c
e A L P P G
borke,  And of those poivts the Court allowed a preot,
e

at, 10 a reclaiming r“* tion
a clear po n, crad this Cowst Lave ge original jurisdiction for enrollin
£ ]

T o R - ¢ Py > ey 7 £ rhy
ey have only ¢ power, by stature, to review the pko\eedmg of the free-



i

SEcT. 4. MEMBER or PARLIAMENT. 8877

holders, in the form of complaint. A person, therefore, who is desirous to be

envolled as a frecholder in any cou . ty, must go to the Court of Freeholders with

his titles, and whole instructions of his gualification. He must give the free-
holders an opportunity of seeing and examining the evidence upon which he
claims to be admitted; and it is totally ivwo*npptent for him to apply to this
Court, in the first in.tance, or to make his productions, for the fi st timz, here,
in order to entitle him to be enrolied. 1f the frecholders hasve erred, or misip-
prehended the impost of the evidence belore them. they are, no doabt, subject
to the correction of the Court of Session ; but if, on the othor hand, they have
pronounced thei- judament agreeable to the ev.dence before theuws, it would

have an exiraordinary appearance, to find, that they have don: wroug., when

the Court of Session, judging upen the same evidence, must have pronounced
the same judgment.

That the fre holders, in this case, determined properly upon tie evidence he-
fore them, the complainer himself admits ; because he acknowledges, thar far-
ther evidence than what was produced to the freeholders, 15 necassary, mn order
to support the plea he now maintains. And, if the complainer hes any safficient
evidence to produce for removing thie uljecti o stuted to tire frechokder, h vy
claim of new at next Michaelinas and produce that ewidence to the {reelotdes;
who, on the o'njcction being removed, will adnit the complainer to the cuils
Put it is altogether incompetent to plwucb that evidence in this Court wuwch
hzs never been laid b -fore the frecholders

7

The comp!:nuﬂ was obliged to admit, as to the titles and valuation or retwur)

¢
that thess could not be producad before this Court o the finst tnsianes 3 beoaue

so it was expressly found by the Hoose of Lords, in the case of Gurdon N 2
p- 8874. The guestion there wasabout the production of a re-our, which S Jamn

Gordon did not think proper to show to the freeholders; and althoush tnis was

not strictly spraking, a part of the {-xl@ but an enumcu for preving thut lus

lands were retouved at 4o shillings'of cld extent, the House o Loris heid he
production of this to be equally essemial with that of his titl: dezis, ard 1o of2

L

fect to constitute a part of his title or gualification ; and exprissiy found, that

this Court, having no criginal jurisdiction to enrol, could not receive such evie

dence here in the first instance.

It is plain that, in reason, there can be no difference bztween omitting, aito.

gether to produce the titles bemre the frewaohiers, wod producing such as ars 1a-
sufficient for the pu'mse. or examplz, suppuse a chatinanc shows, from his

title-deeds, that lie hasa right to the londs of &, and produces a ve:onr, bear-
ing, that the lands of B, are torty shiliings ot old extent, and, ot the same time,
avers, before the frecholders, that the lunds of A, and thele ds of B, are the
samme, but without showing any evivence of such avermeni ; wihat can the fice-
holders do in such a case but reject the claimant? This does not hnder him to
come another time, with the necessary instructions for supp r;mng his qualifica-

tion, by connecting his t:tles with his retour, aud showing that A, and B. are’
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the same lands ; but he cannot go before the Court of Session, as a court of en-
rolment, in the first instance, and there make his productions, in order that that
court may enrol him, and overturn the judgment of the freeholders, upon evi-
denee which never was belfore them,

"The same thing is to be said, where there is a want of ‘connecticn between the
titles and the valuation, or where there is any oilier defect in the instructions of
the claim, requiring to bes Lpimcd by other writings, or by the production of
further evidence. And this doctrine 1s not enly founded in reasen, and in the
rature of the jurisdiction w Am..} this Court has, with respect to enrolment, but
Las also been established by repeated decisions, in similar cases, particularly in
the case of Captain Stewart, a claimant in Forfarshive, No 258. p. 8874.

In fine, the alleped defect 1n the law is altogether imaginary ; though, were
there any as to this particular, it would not tollow that this Court could amend
or alter the same, and convert its jurisdiction, which is founded in statute, and
es no turther than a p swer of review, into an original jurisdiction. Every
dmm ant is supposed to know the defects of his own titles, and ought therefore
to be furnished with the proper evidence for supplying the same, when objected
to.  ‘This was the principle adopted in the case of Captain Stewart ; and it was
then observed, that, if' a claimant was not possessed of the necessary documerits
{or supporting his qualification, it was his duty to take the proper steps to fur-
rish himself with such evidence.

5

Answered ; It s admitted, th :1?, as the Court cf Session have no radical juris-
{Ilc*im’]’ asa Com of Freehoiders, the claimant’s titles cannot be produced,

1e first instance, before this (m:u‘t The titles being essentially necessary to
ik;uud the party in liis ciaim, (and, without which, no enrolment can proceed),
riust undoubtedly be laid befove that meeting, who must necessarily Judge, in
tlie fist instance, of the quahfication. But, when the titles requisite for found-
ing the cluim arc actually produced before the meeting of freeholders, there is
i vz, or reason, or the practice of the Court, to deny the claimant
iaving before them any cxtrinsic evidence that he can adduce, for
any doubt ot difliculty that may be stirred, respecting the identity of
th-’: Ianas, or other objections of that natu.c. F

Inlecd, without establishing such distinction, the purposes of justice, in many
cases, could not be attained. I < opiceentary evidence could not be admitted
here, it would be scarcely possibic [r a Jaimant ever to get on the roll, where
Lz hapy wmd to be disagreeable 1o tiie msiority of the meeting, as nothing more
would be necessary than to siu

ohiections, however false or ill grounded, to
iimie, and to make averiments contvary to
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against him ever so false, he must remain forever off the roll, because it is in
vain for him to complain to the Court of Session. '

The respondents take too slight a view of the case, when they argue, that, if
farther evidence be necessary for supporting the claim, and removing the objec-
tions stated against it, the claimant must apply to the next Michaelmas meet-

ing, and there produce his new evidence. This might possibly answer, (al.

though it must necessarily occasion a twelve months delay), where the claimant
himself is possessed of the evidence; but, as frecholders have no compulsatory
jurisdiction, matters would be inextricable; where the facts to be proved rested
either upon parole evidence, or upon the evidence of writings, the property of
third parties, and in their custody.

As to the case of Captain Stewart, it is but a single decision ; and there was
one material difference between that case and the present, It was plain, from
the showing of the claimant himself, that it was his own fault that sufficient evi-
dence, for establishing the identity of the lands, was not laid before the free-
holders ; for, in his application to this Court, he sets forth, * That he had now
¢ recovered and produced a complete progress of the lands, from the 16371,

- ¢ downwards, which might have been seen on record, whereby it was proved,
¢ beyond the possibility of a cavil, that the lands were the same.” And, in the
answer to the complaint, the fact was not disputed. But the case is very differ-
ent, where the claimant not only was not possessed of the evidence, but, with-
out the interposition of this Court, never can be possessed of it ; and, of conse-
quence, though possessed of a substantial qualification, can never have it in his
power to be put on the roll, were the present application incompetent and inad-
missible. '

¢ Tye Lorps adhered.” And thereafter, on advising the proof adduced by
the complainer, found the points proved ; and therefore repelled the objection
to the complainer’s titles ; and, on the whole, found that the freeholders did
wrong in refusing to enrel the complainer, and granted warrant to add his name
to the roll.

Act, Advocatus, Sol, Generaly, Cosmo Gordony, R. Blair. Alt. Tlay Campbell, Elphinstone,

dbercrembie. ‘ Clerk, Pringte.
‘ Fol. Dic. v. 3. p. 435. Fac. Gol. No 68. p. 166.

*.* In this case, and in others of a similar nature, from the counties of Elgin,
Renfrew, and Kinress, thé Court made the following distinction :—
Every person must produce his charter and sasine, and likewise a retour,
when he claims upon the old extent, or a certificate of his valuation, if
he claim upon valued rent. These are radical titles, without which he
cannet be enrolled ; but if they be produced, and appear ex facie to be
good, objections made to them upon grounds not foreseen, may be re-
moved by new collateral or explanatory evidence before the Court of
Sesston. Se¢ APPENDIX. ‘

Vor. XXL 49 N

No 260.



